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JOINT APPENDIX 
[ Filed June 6, 1961] | 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on April 27, 1961, Sworn in on May 2, 1961 
The United States of America ) Criminal No. 437-61 | 
v. ! Grand Jury No. 607-61 
) 
) 


Violation: 22D.C.C. 1801, 2202 
2801 
(Housebreaking, larceny, 
Rape) | 


Samuel M. Hughes, 


The Grand Jury charges: 
On or about May 11, 1961, within the District of Columbia, 
Samuel M. Hughes entered the apartment of Grace C. Talmadge, with 


intent to steal property of another. 
SECOND COUNT: | 

On or about May 11, 1961, within the District of Columbia, 
Samuel M. Hughes entered the apartment of Grace C. Talmadge, with 
intent to commit an assault. 

THIRD COUNT: 

On or about May 11, 1961, within the District of Columbia, 
Samuel M. Hughes stole the property of Grace C. Talmadge of the value 
of about $22.00, consisting of $22.00 in money. 
FOURTH COUNT: 

On or about May 11, 1961, within the District of Columbia, 
Samuel M. Hughes had carnal knowledge of a female named Grace C. 


Talmadge, forcibly and against her will. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ John E. Harbett 
Foreman. 


[ Filed June 9, 1961] 


PLEA OF DEFENDANT 
On this 9th day of June, 1961, the defendant Samuel M. Hughes, 
appearing in proper person and by his attorney L.A. Harris, being 
arraigned in open Court upon the indictment, the same being read to 
him, pleads not guilty thereto. 
The defendant is Committed to the District Jail on Count 4 (Rape) 
of the indictment. Commitment issued. 
By direction of 
RICHMOND B. KEECH 


Presiding Judge 
Criminal Court #3 


[ Filed July 14, 1961] 
ORDER 

Upon consideration of the motion by counsel for the defendant, for 
an examination of the mental competency of the defendant, pursuant to 
Title 24, Section 301, of the District of Columbia Code, as amended 
August 9, 1955, and the representations made in support thereof, it is 
this 14th day of July 1961, 

ORDERED, that the defendant be and he is hereby committed to 
Saint Elizabeths Hospital for a period not to exceed ninety (90) days for 
examination by the psychiatric staff of that hospital and that after such 
examination a report be made to this Court as to: 

(1) Whether the defendant is presently so mentally incompetent 
as to be unable to understand the proceedings against him or to properly 
assist in the preparation of his defense herein; and 

(2) Whether the defendant, at the time of the alleged criminal 
offense, committed on or about May 11, 1961 was suffering from a 
mental disease, or defect, and if so, whether his criminal act was the 


product of his mental condition; and it is 
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FURTHER ORDERED, that in the event there is no bed imme- 
diately available at Saint Elizabeths Hospital the defendant remain in 
the District of Columbia Jail to await transfer to Saint Elizabeths 
Hospital when a bed becomes available, and it is | 

FURTHER ORDERED, that upon receipt by the Court of the 
report of the Superintendent of that hospital, the United States Marshal, 
or his designated deputy, is hereby authorized to bring the defendant, 
Samuel M. Hughes before this Court for such further proceedings in 
this matter as may be necessary, or, in the event the hospital report 
indicates that the defendant is competent to stand trial, the United 
States Marshal, or his designated deputy, is hereby authorized to 
transport the defendant to the District of Columbia Jail to await further 
action of this Court. | 


/s/ R.B. Keech 
JUDGE 


Consent: 
/s/ Joseph Levin 
Attorney for the Defendant 


/s/ Thomas A. Flannery 
Assistant United States Attorney 


[ Filed October 14, 1961] 


DEPARTMENT OF | 81,949 
HEALTH, EDUCATION, AND WELFARE 
Saint Elizabeths Hospital 
Washington 20, D.C. 


In Reply ae to: JHP/DJO 


Samuel Hughes 
October) 12, 1961 
The Clerk 
Criminal Division | 
United States District Court 
for the District of Columbia 

United States Courthouse 
Washington 1, D.C. 


Dear Sir: 
Mr. Samuel M. Hughes (Criminal Number 437-61) was committed 
to Saint Elizabeths Hospital on July 17, 1961, for a period not to exceed 
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ninety days, upon an order signed by Judge Richmond B. Keech, to be 
examined by the psychiatric staff of this hospital. It was further ordered 
that a written report be submitted to the Court regarding the patient's 
mental condiction, mental competency for trial, mental condition on or 
about May 11, 1961, and causal connection between the mental disease 

or defect, if present, and the alleged criminal act. 

Mr. Hughes’ case has been studied since the date of his ad- 
mission to Saint Elizabeths Hospital and he has been examined by 
several qualified psychiatrists attached to the medical staff of this 
hospital as to his mental condition. On October 9, 1961, Mr. Hughes 
was examined and the case reviewed in detail at a medical staff con~ 
ference. We conclude, as the result of our examinations and observation, 
that Samuel M. Hughes is mentally competent to under stand the nature 
of the proceedings against him and to consult properly with counsel in 
his own defense. It is our opinion that he is suffering from mental 
disease now and was suffering from mental disease on or about May 11, 
1961, and the criminal offense with which he is charged, if committed 
by him, was a product of this disease. 

Sincerely yours, 


/s/ Winfred Overholser, M.D. 
Superintendent 


Enclosure 


[ Certificate of Service] 


| Filed March 27, 1962] 
EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Tuesday, February 13,1962. 


The above-entitled matter came on for trial before THE 
HONORABLE ALEXANDER HOLTZOFF, United States District Judge, 


and a jury, commencing at 11:35 a.m. 


* * * * 
GRACE C. TALMADGE 
* * 


* * 
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DIRECT EXAMINATION 
PY MR. FLANNERY: 


* * * * * 


| 

Q. Now, Mrs. Talmadge, on May the 11th, 1961, did you reside 
in the District of Columbia? A. Yes. | 

Q. On that date, May 11th, 1961, where did you reside? A, At 
6100 - 14th Street, Northwest. 

Q. That is in the District of Columbia, is it not ? A. Yes. 

Q. Was that an apartment house ? A. Apartment 108. 

Q. You lived in Apartment 108. Did that apartment house have 
aname? A. No. | 

Q. Just an apartment house building? A. Just the eres 

Q. Very well. Now, then, on what floor was your apartment ? 
A. The ground floor, the first floor. 

* * * * * 

Q. Very well. And what type of an apartment was this? Was it 
one bedroom, two bedroom? A. One bedroom. 

Q. How many other rooms were there: ? A. Living room, kitchen 
and bath room. | 


* * * * | 


Q. Allright. Now, then, on May 11th, 1961, who lived with you 
in this apartment? A. My nine year old daughter. ! 
Q. Just the two of you lived there ? A. Yes. 
Q. Very well. Did she sleep in the bedroom with you? A. Yes. 
Q. Did you have a double bed or twin beds? A. We had twin beds. 
Q. Allright. Now, on May 11th, at what time did you go to bed? 


A. Around 12:30 to 1 o'clock that night. 

Q. Would that be the early morning hours of -- A. Yes, after 
midnight. 
Q. -- of May 11th? What had you done that evening prior to going 
to bed? A. I had been working with sorting out winter clothes to send 


to the cleaners and get summer clothes ready and so forth. 
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Q. And had your little daugher gone to bed earlier that evening? 
A. Yes. 

Q. Very well. Now, after you went to bed at about one a.m., did 
there come a time when you were awakened? A. Yes. 

Q. By the way, where was your bed located in this bedroom, with 
respect to these windows (indicating)? A. With the head against the 

right wall. 

Q. The head against this wall (indicating)? A. That's right. 

Q. And where was your daughter's bed? A. Her bed was closer 


to the window and mine was about four feet, three or four feet away; 


the same position. 
Q. About this way (indicating)? A. Yes. 
Q. Allright. Now, you say you were awakened? A. Yes, sir. 
Q. And awakened by what, Mrs. Talmadge? A. There was a 
man standing over me with a knife in his hand. He was talking to me 


and calling to me very softly to wake up but not to make any noise or 
he would cut my throat. And I woke up to that. 
Q. Yes. Were the lights out in the apartment at that time ? 
A. Yes. 
Q. The lights were out in the bedroom? A. Yes, sir. 
Q. The lights out throughout the apartment, or were there any 
lights? A. Throughout the apartment. 
Q. Now, after you awakened under those circumstances and 
heard this man say what you said he said, what happened next ? 
A. He was wakening me and then he got on the bed and assaulted me. 
Q. Now, how did he assault you? What did he do? A. He raped 


Q. He raped you. Now, I know this must be embarrassing to you, 
but precisely what did he do? A. I don't know what you mean. 

Q. Well, tell me what did he do to you? A. He got on the bed and 
he laid down -- he got in a position, pulled the covers down and had 


intercourse with me. 
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. Sexual intercourse? A. Yes, sir. 


. Did he penetrate you? A. Yes, sir. 


Did his male organ penetrate your female organ? 1? A. Yes. 


. Are you sure of that? A. Yes. 

. Allright. Now, then, how long did this go on? Can you give 
any approximation? A. Not too long, although I really don’ t know how 
long. | 

Q. Yes. Now, you mentioned a knife. While the rape was taking 

place could you see a knife ¢ ? A. I felt it on my neck. 

Q. You felt the knife on your neck? A. Yes. | 

Q. Did this man say anything else as he was attacking you or 
before he attacked you, with reference to your daughter i A. He said 
if she woke up he would strangle her. 

Q. If your daughter woke up he would strangle her’? 2? A. Yes. 

Q. Now, then, you say the lights were out in the room ? A. Yes. 

Q. Despite that fact, can you give any description of the man or 
the impression you got of the man who was raping you? A. Well, my 
impression was, I could see just the outline of a form and I could hear 
a voice. I couldn't see his face, but I thought he was very tall and 
slender. 

Q. What about his color? A. I thought he was probably colored 
because when he was standing by the bed he didn't seem to be hiding 
his face, and I thought perhaps I would have seen his face otherwise. 

Q. Allright. Now, then, after he had had sexual intercourse 
with you, what happened next? What did hedo? A. He got off the bed 
and he kept talking. He kept telling me that if I called the police or 


made any noise, that he would cut my throat. He had the knife in his 
hand all the time. And then he went to the door of the bedroom. 
As he went out the bedroom he was still telling me to stay there and 
to not call the police and so forth, and then he said now you go back to 
sleep, and he went out and closed the bedroom door and: left. 
Q. Allright. Now, then, after he left, what did youdo? A. I 
stayed there for quite a while. | 
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Q. You stayed there for quite a while. All right. And then what 
did you do? A. Well, I finally got up and went out, and the front door 
of the apartment was open and then I knew he had gone. 

Q. Yes. Were you afraid? A. Definitely. 

Q. When you had gone to bed earlier, at one a.m., had you locked 
the front door? A. Yes. 

Q. Was there a latch on the inside of the front door ? A. There 
was a latch and a chain. 

Q. Had you latched the door, put the chain in a locked position, 
before you went to bed? A. Yes, I did. 

Q. And after you had been attacked as you have stated, did you 


discover that this door was open which you had previously locked ? 
A. Yes. 
Q. All right. Now, then, did you then check the other windows ? 


Did you check the windows in the apartment? A. Yes, I checked all 
the windows. 

Q. And what did you discover? A. They were all locked except 
one in the dinette that would only raise about that far (indicating), it 
hit the exhaust fan, and the one in the bedroom that I had unlocked the 
morning before for the painters. 

Q. And with respect to the bedroom, which one of these windows 
did you find unlocked? A. The one on the lefthand, that one (indicating). 

Q. That one (indicating)? A. Yes. 

Q. Was it your usual practice to lock all of the windows in the 
apartment? A. Yes, sir, it was. 

Q. And why had you unlatched that window on this particular -- 
A. The painters had been painting the screens the morning before and 
as I left for work they asked me to open it or to unlock it so they could 
get it up and down. 

Q. Isee. And you had done that and had neglected to lock those 

windows before going to bed on May 11th? A. Yes, I had forgotten 
about it that night. 
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Q. All right. Now, then, what did you do then after that ? 
A. Well, the first thing I did was take a douche. | 

Q. Allright. A. And I just wandered around there for --I 
rather lost track of time. It was actually about an hour and a half but -- 

Q. Were you pretty upset at that time? A. Oh, yes. 

Q. Had your little daughter awakened at all during this time? 
A. Not to that point, no. | 

Q. Allright. And after wandering around for a while in an upset 
condition, what did you do? A. I called the police. 

Q. And did the police respond shortly thereafter ‘ ? A. Yes, sir. 

Q. Now, did you check to see whether any possessions of yours 
had been taken? A. Yes. That was obvious because my ! pocketbook 
had been moved to the kitchen. 

Q. Where had your pocketbook been? A. It was in the living 

room on the sofa. 

Q. In the living room on the sofa. In this room (indicating) ? ? 
A. Yes. | 

Q. And where was your pocketbook when you discavered it after 
you had been attacked ? 2? A. It was in the kitchen, lying on top of the 
refrigerator. The kitchen is at the lower end of that space marked 


"dinette". 


* * * * p> ok 


Q. And had you had some money in that pocketbook when -- 
A. Yes, I had about $22 in it, and that was gone. | 
Q. That was gone. All right. Now, did you discover that any 


other of your property had been moved or taken? A. Just the money. 

Q. Just money, the $22. A. Yes. 

Q. Allright. Now, then, going back to that wae, after you had 

been attacked and after you discovered that the window in the bed- 
room was open, did you put the window down before you ianed the 
police? A. Yes, I did. 


67 
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Q. Now, then, after the police arrived what happened’? Were 
you taken to the hospital? A. Yes. 

Q. And you made a report to the police, didn't you, of what had 
occurred? A. Yes. 

Q. Allright. Now, then, I call your attention to another date, 
the date being May the 26th, 1961. On that date did you go to Police 
Headquarters? A. Yes, I did. 

Q. And do you recall about what time you arrived at Police 
Headquarters? A. Probably 5 or 5:30 in the morning. 

Q. Around 5 or 5:30 in the morning? A. Yes. 

Q. And did you see someone there at that time? A. Yes, I did. 

Q. And who did you see there? A. Samuel Hughes, the man 
sitting over there. 

* * * * * 

Q. Now, then, when you saw Samuel Hughes at Police Headquarters 
on May 26th between 5 and 5:30, did there come a time when he said 
anything to you relative to being in your apartment on May the 11th, 1961? 

MR. LEVIN: Objection, Your Honor. 

THE COURT: Just answer yes or no. 

THE WITNESS: Yes. 

BY MR. FLANNERY: 

Q. He did. All right. What did he say to you in that regard ? 

MR. LEVIN: Objection, Your Honor. 

THE COURT: Now you may come to the bench. 

(AT THE BENCH:) 

THE COURT: What is the ground of the objection ? 

* * * * * 

MR. LEVIN: The ground is that the statement was taken from the 
defendant at a time that he was being held by the police in a police 
precinct or headquarters and that he had not been arraigned yet, and 
also that -- 


THE COURT: Very well. 
* * 
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MR. LEVIN: The police apparently went to his houge without 
aid of an arrest warrant or a search warrant. ! 

THE COURT: Are you claiming that the arrest was illegal? 

MR. LEVIN: Yes. 

THE COURT: * * * 

Now, I hold and I have held in a preceding case that whether 
detention is legal -- whether an original arrest is legal or illegal is 
immaterial insofar as the admissibility of a statement is! ‘concerned. 

I suppose you rely on the Mallory case as to your first objection ? 

MR. LEVIN: Yes, that is right, Your Honar; * * * | 

THE COURT: * * * | 

I think, Mr. Flannery, perhaps you are a little premature. I 
think you ought to establish the time of the arrest. 

MR, FLANNERY: All right. | 

THE COURT: Unless that is to be stipulated. What do you claim 
was the time of the arrest? 

MR. FLANNERY: The time of the arrest was 2: 25 a.m. 

THE COURT: The same date? | 

MR. FLANNERY: On the same date. 

THE COURT: Do you want to stipulate to that ? 

MR. LEVIN: That approximates the time -- it approximates the 


time that the defendant has told me he was arrested. 


THE COURT: That does nat mean anything. Do you want to 
stipulate that that was about the time he was arrested ? | 

MR. LEVIN: Approximately, I will stipulate. | 

THE COURT: Well, if he was arrested at 2:25 a. m. or 2:30 a.m. 
and he made the statement between 5 a.m. and 5:30 a.m, the same 
morning, then of course there is no violation of the Mallory case 
doctrine because the Mallory case doctrine applies only where there 
has been an unreasonable delay or undue delay, I think the word is. 

Now, obviously the defendant could not have been brought before 
a magistrate before 10 0 telock in the morning, so any statement taken 


before 10 o'clock in the morning would be admissible. 


* * * * 
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However, I want to suggest this to you, Mr. Flannery, that you 
do the same thing in this case that you did in the preceding case: 
sometime during the trial, out of the hearing of the jury, you establish 
probable cause for the arrest, if you can do so. Can you do so? 

MR, FLANNERY: Yes, sir. 

THE COURT: I think that should be done out of the hearing of the 
jury, Mr. Levin, because probable cause may consist of hearsay 
evidence which would be prejudicial if it got to the jury. 

But for the time being, I overrule both objections. 

To sum up, there was no undue delay since the arrest was at 
2:30 a.m. and the statement was made between 5 and 5:30 a.m. the 
same morning; and the other objection I overrule on the ground that it 
is immaterial whether the arrest was legal or illegal for this purpose. 
However, the Government may reserve the right to introduce evidence 
later in the trial, out of the hearing of the jury, sustaining its contention 
that the arrest was legal. 

MR. FLANNERY: Yes, sir. 

* * * * * 

MR. LEVIN: Also I want the opportunity to show, in the absence 
of the jury, that the statement which was obtained was in fact o btained 
in violation of the Mallory rule. 

THE COURT: Of what? 

MR. LEVIN: To have an opportunity to show that the statement 
obtained was obtained in violation of the Mallory rule. 

THE COURT: Well, you don't know. There will be no evidence 
on that. I rule on these stipulated facts that there is no violation of the 


{ 
Mallory rule between 2:30 a.m. and 5:30 a.m. I am not going to take 


evidence from either side on the Mallory rule. 


* * * * 


(The jury retired to the jury room.) 


* * * * 
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TEDDY E, THANOS 
called on behalf of the Government, and having been duly sworn, was 
exainined and testified as follows: | 
DIRECT EXAMINATION 


* * * * 


BY MR, FLANNERY: | 


Q. Now, you are a detective on the Metropolitan Police Force, 
are you not, sir? A. That's correct. | 

Q. Attached to what squad? A. General Assignment Squad. 

Q. Now, then, Detective Thanos, did you arrest the defendant, 
Samuel Hughes, in this case, or assist in his arrest? A. Yes, I did. 

Q. When was the defendant arrested? A. It was approximately 
2:25 a.m. on May 26th, 1961. | 


Q. Where was he arrested? A. At his home. 


Q. Where was his home? A. 510 Tuckerman Street. 
@. What was his home? A. I think it's 510 Tuckerman. 
Q 


. Are you sure of that, of where his home was? | A. 510 

Peabody Street. | 

Q. Was it Quackenbos? A. Quackenbos Street. You are correct. 

THE COURT: What was the number on Quackenbos Street? 

THE WITNESS: 510. 

BY MR. FLANNERY: 

Q. Was it 510 or 521? Do your notes reflect that now ? 
A. (Examining notes) It was 521 Quackenbos Street. | 

Q. 521 Quackenbos Street, Northwest, is that right? A. North- 
west. | 

Q. In the District of Columbia? A. That's edrredets 

Q. Now, when the defendant was arrested did you have an arrest 
warrant for him? A. No, sir. | 

Q. Were there other officers with you when you arrested the 


defendant? A. There were. 
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Q. And who were they? A. Lieutenant Tate, Detective Chase, 


Precinct Detective Verrier, and myself. 
Q. Very well. Now, what information did you have which led you 
to go to the defendant’s home on May 26th at 2:25 a.m. to arrest him? 


What information did you have in connection with this case? A. The 
information we had that there were prints left at the scene of this rape 
case and these prints were matched to the defendant. 

Q@. Now, when had you received the information that the prints 
found at the scene of the crime were in fact the prints of this defendant ? 
A. It was approximately 2:10 a.m. on May 26th. 

Q. You received the information at 2:10 a.m. on the same 
morning? A. The same morning, that's correct. 

Q. From whom did you receive that information that the prints 
matched? A. From Lieutenant Tate. 

Q. From Lieutenant Tate? A. Yes, sir. 

Q. And do you have information as to where Lieutenant Tate had 
received it? A. I understood he had received it from the Federal 

Bureau of Investigation. 

Q. From the Federal Bureau of Investigation. All right. Now, 
then, with that information you went to the defendant's home, didn't you ? 
A. That's correct. 

Q. And you arrived there about 2:25 a.m. and arrested him, is 
that right? A. Approximately that time, yes, sir. 

Q. After he was arrested at 2:25 a.m. did you question him in 
connection with this case? A. Ata later time, yes. 

Q. How much later? A. We arrived at Police Headquarters 
approximately 3:13 a.m. the same morning. 

Q. 3:13 a.m. Allright. A. He was being booked -- 

THE COURT: Which precinct ? 

THE WITNESS: At the Central Cellblock at Police Headquarters. 


BY MR. FLANNERY: 

Q. Allright. A. I had asked him at that time that if he wanted 
to call anybody or talk to anybody about this case. He conveyed to me 

that he knew no attorney that he would like to call. I said, "Would 
you like to talk to me about it?" He said, "I would.” 

When he was finished being booked and searched I took him up 
to the Identification Bureau. | 

Q. This would be at what time when you took him to the Ident- 
ification Bureau? A. I would say approximately 3:25. 

Q. 3:25a.m.? A. Yes. | 

Q. Allright. Then what happened? A. We sat ona ‘bench at the 
Identification Bureau. Prior to being booked he was advised that he 
had to make no statement if he didn't want to. 


Q. Did you so advise him? A. In the cruiser Pea Tate 


and Detective Chase had advised him, and I was present at the time in 


the cruiser. | 

Q. And how was he advised % ? Now be as specific as) you can 
about that. A. He was told that he did not have to make any statement 
whatsoever because if he did it could be used against him; ‘that we had 
enough information at the time so he could be charged in that; that he 
had to realize there was something that brought the police to him to be 
arrested. | 

When we arrived up at the Identification Bureau I told him again 

that, "You know you are being charged with rape and housebreaking. 
Now if you want to Shoe to me just what happened and why it happened, 
I will listen to you." | 

Q. Did you tell him that his fingerprints had been fvand at the 
scene? A. At that time no, I hadn't. | 

Q. Allright. So, having so advised him, what happened next ? 
A. Well, he said, "Idid it." I said, "You did what?" He says, "TI broke 
into the woman's house and took her money, but I did not rape her." 
I says, "All right, what did you get when you went into the house ?"" H 
says he entered in the living room, found two purses, took these two 


purses into the kitchen. 


Q. Two purses? A. Purses, ladies purses. 

Q. Ladies purses? A. Pocketbooks. 

Q. How did he say he had gained entry? A. He had said he had 
entered through a window in the living room. 

Q. Living room? A. In the living room. And found these two 
pocketbooks in the living room. I asked him to describe the living 
room. He said it was in the front of the apartment and that there was 

a TV and a couch and an over-stuffed chair. He said he took 
these two pocketbooks to the kitchen and in the kitchen he searched the 
one pocketbook and it did not contain any money. The second pocket- 
book was sort of a flat type, he described it, that had a zipper that 
opened on top. In this purse there was a folder which contained approx- 


imately twenty or twenty-one dollars, he said. I asked him if it was in 


pills or change. He said it was all in bills. I asked him if he remembered 


the denominations; he didn't remember the denominations. I asked him 
how he left the apartment. He says he went out the front door. 

THE COURT: Mr. Flannery, I think all I have to determine at 
this stage is the admissibility of the statement. If I hold it is admissible, 
then the witness will have to testify before the jury, so there is no use 
getting details of the statement now. 

BY MR. FLANNERY: 

Q. I will merely ask you this, Officer. Did you ask the defendant 
if he wished to reduce his oral statement to you to writing? A. I did. 

Q. And was that done? A. It was. 

Q. And what time was the written statement begun? A. Approx- 
imately 3:45 a.m. 

Q. 3:45a.m. What time was the written statement completed ? 
A. Approximately a few minutes after 4 o'clock. I'd say about 5minutes 
after 4. 

Q. 4:05? A. About 5 minutes after 4. 

Q. And did the defendant sign this written statement? A. Yes, 
he did. 
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Q. Did you sign it as a witness? A. Yes, I did. 


Q. All right. Now, then, when was the defendant arraigned ? 


A. That same morning. 
Q. That same morning he was taken to -- A. To the United 
States Commissioner. | 
THE COURT: At what time? 
BY MR. FLANNERY: 
Q. At what time? A. I think it was at 10 o'clock in the morning, 
and the Commissioner sat in his chambers at that time. | 


MR. FLANNERY: Thank you. 
* * * * i * 


Washington, D.C. 
Wednesday, 
February 14, 1961 


* * * * | * 
(The following proceedings were had out of the presence 
of the jury:) | 
* * * * * 
JOHN G. CREIGHTON 
called as a witness on behalf of the Government and, having been first 


duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, FLANNERY: 

Q. Your name is John G. Creighton? A. Right. | 

Q. You spell that C-r-e-i-g-h-t-o-n? A. That is correct. 

Q. Now, Mr. Creighton, you are employed by the Federal Bureau 
of Investigation, are you not? A. That's right. | 

Q. In what section? A. In the Identification Division. 

Q. And what is your job there? A. lama Supervisory Finger - 
print Examiner in charge of the night force. 

Q. Icall your attention to May 25th, 1961. At about 11:30 p.m., 
that evening, did you receive certain information from one of your 


employees? A. That's right. 


109 


18 


Q. And what was that information? A. That a group of latent 


fingerprints which we had been searching for several days -- 


THE COURT: A group of what kind of fingerprints, latent ? 

THE WITNESS: Latent prints that we received from the 
Metropolitan Police Department, we had been searching for several 
days, had been identified. 

BY MR. FLANNERY: 

Q. Had they been identified as being the prints of one Samuel 

M. Hughes? A. Right, that's what I was told. 

Q. Very well. Now, when you received that information that 
these prints had been identified, what did you do? A. I called Captain 
Robison, the head of the Identification Bureau of the Metropolitan 
Police, at his home. 

Q. And was that shortly before midnight when you called him ? 
A. To the best of my recollection, it was just shortly before midnight. 

Q. And you informed him that the prints had been identified 
as being those of Samuel M. Hughes? A. Right. 

* * * * 
VERNIE E. TATE 
called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, FLANNERY: 

Q. Lieutenant Tate, state your full name, please. A. Vernie E. 

Tate. 

Q. Now, Lieutenant Tate, you are a lieutenant on the Metropolitan 
Police Force, presently assigned to the Sex Squad, are you not? 

A. Yes, sir. 

Q. And were you so assigned on May the 26th, 1961? A. Yes, 

sir, I was. 
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Q. I call your attention to May the 26th, 1961, to the early 
morning hours of that day. Did you receive a certain telephone call 
from Officer Coffin of the Identification Bureau? A. Well, I received 
a radio call to call Officer Coffin, which I did. ! 

Q. You were on a tour of duty in the streets of Washington in 


a car, police car? A. Yes, sir, I was cruising the city. 


Q. Very well. And after you received that radio message, did 
you call -- | 

THE COURT: When did you receive it? | 

THE WITNESS: I received that call about 1:15 a. a: 

BY MR. FLANNERY: | 

Q. 1:15a.m. Now, having received that call, did you then make 
a telephone call? A. Yes, sir. | 

Q. To whom? A. I called Captain Robison at his home. 

Q. Very well. And did Captain Robison tell you something ? 

A. Captain Robison informed me that the FBI had made an identification 
on fingerprints, made an identification of Samuel Mayo Hughes, in the 
housebreaking and rape case which occurred at 6100 Fourteenth Street, 
Northwest. | 

Q. On May the 11th? A. Yes, sir, on May the Lith. 

Q. What time was that telephone conversation with Captain 
Robison? A. That was approximately 1:30 a.m. 

Q. Very well. Now, having received that information from 
Captain Robison, what did you do? ? A. Limmediately went to head- 
quarters and checked in the Department of Vehicles and Traffic under 
the name of Samuel Mayo Hughes and I found that he had a 1960 Pontiac 
convertible with D.C. tags JJ 746 and that he still, according to those 
records, lived at 521 Quackenbos Street, Northwest. | 

Q. Very well. And then what did you do ? A. I went to Georgia 
Avenue and Quackenbos Street, Northwest. En route I called the dis- 
patcher and requested the general assignment cruiser to meet me at 


this address. And I remained there until they arrived. | 
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Q. That was about what time? A. Well, that would have been 
about 1:45, I would say, a.m. 

Q. 1:45.a.m. on May the 26th? A. Yes, sir. 

Q. Allright. And then did there come a time when you entered 
this residence and arrested this defendant? A. Yes, sir. 

Q. And that was what time? A. We entered the house at 521 
Quackenbos Street at about 2:25 a.m. 

Q. Very well. And when you went to the door of this place, did 
you knock at the door? A. Yes, sir. 

Q. Did you identify yourself as a policeman? A. I did. 

Q. Did you state your purpose? A. Yes, sir. 


Q. All right. Now, then, one final question, Lieutenant Tate. 


Why did you not wait to get an arrest warrant until the next day 7 


A. Well, my experience has been that it takes approximately three to 
four hours to get a warrant at this time of the morning, and in view of 
the fact that this case that was under investigation happened about two 

to three a.m., in the morning, I felt that I should go ahead and 
make the arrest rather than take the chance that there might be another 
repeated offense. 

MR. FLANNERY: That's all. 

THE COURT: Any questions? 

MR. LEVIN: Yes, Your Honor. 

CROSS EXAMINATION 
BY MR. LEVIN: 

Q. Lieutenant, did you or any other member of the Police 
Department have any information that would indicate that this defendant 
was attempting or was in fact fleeing at the time you went to his house ? 
A. Ihad no such information. I might add that when the general 
assignment cruiser met me on Georgia Avenue I sent them over and they 
kept this car under surveillance until I had a scout car meet me and 


we arrived there. 
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Q. Now, when you got to the house, was there any indication of 
any activity going on inside the house which you could observe from 
outside? A. No, sir, I didn't observe any activity. | 

Q. You had the back door guarded? A. I had the scout car in 
the back. 

Q. You had the front door covered? A. I was in . front. 

Q. And this is a row house? A. I think it -- my memory is it's 
more or less a duplex type. It might have been a row house. 

Q. Semi-detached. A. Semi-detached. | 

Q. Now, on the exposed side, was that under surveillance ? 


A. Yes, I was on the front. Is that what you mean ? 
Q. Yes. A. In the front with the officers, Verrier and Thanos 

and Officer Chase. | 
Q. Now, Officer, was there any danger that anyone, other members 


of the Metropolitan Police Department could have warned or, to borrow 
an expression, tipped off the defendant that you were on your way to 
arrest him? A. No, I don't think anybody would have tipped him off, 
no, sir. 

Q. There wasn't any danger of that? A. Idon't think so. 

Q. Now, when you got to the house you found the defendant up- 
stairs sleeping in bed, is that right? A. He was upstairs in bed, yes, 
sir. | 
MR. LEVIN: No further questions. | 

* * * * i oe 
MR. LEVIN: The point Iam making here, Your Honor, is that it 
was very feasible for the police to secure a warrant. There wasn't 
any danger of this defendant fleeing the house. | 

THE COURT: The police did not know that. Very, well. 

MR. LEVIN: The house was under surveillance. They could have 
waited, if necessary, to secure a warrant. If the defendant wasn't in 
the house, the entry in the house would serve no purpose, anyway. If 
he was in there he could not possibly get out without being apprehended 


by the police. 
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Now, if the police can secure a warrant, it is preferable that 
they do so. The idea that it is better not to proceed with a warrant 
than it is with one is a fallacious reasoning, and the reverse is true, 
that if a warrant can be secured the warrant should have been secured. 

The reason I say that the statement should be kept out or -- 

THE COURT: Just a moment. All I am passing on now is the 


legality of the arrest. Anything else on this point ? 


MR. LEVIN: No, Your Honor. 

MR. FLANNERY: I will submit it, Your Honor. 

THE COURT: There is no rule of law requiring that an arrest 
warrant be procured if it is feasible and, again, there is no rule of law 
limiting arrests on probable cause on felony charges only to cases 
where it is likely that the defendant may escape before a warrant can 
be procured. There is no such rule. 

The rule is that the police may make an arrest either on a 
warrant or without a warrant if they have probable cause to 
believe that the person they are about to arrest has committed a felony. 

Now, here the probable cause established was that latent finger - 
prints picked up at the premises where the housebreaking and the rape 
were committed were checked by the Federal Bureau of Investigation 
and, after a search lasting several days, they were identified to be the 
fingerprints of the defendant. That is more than sufficient to constitute 
probable cause. It is sufficient to justify an indictment and perhaps a 
conviction. Many a person has been convicted of a serious offense on 
the evidence of fingerprints alone. 

Now, as the Jackson case indicates, we must view these matters 
from the point of view of the police officer, a trained, experienced 
police officer, who had to make quick decisions. The defendant's car 
was in front of his door. The police did not know what was in the 
defendant's mind. He had been out at two or three o'clock in the 


morning, according to the information they had, two weeks previously. 
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I think to have spent three or four hours trying to get a warrant 
while their quarry might have escaped would have been a dereliction of 
duty if the defendant had escaped in the meantime. I think the police 
acted reasonably in arresting the defendant. | 

There were some intimations yesterday that perhaps the police 
waited too long before making an arrest. That, of course, has been 
dispelled. They made it immediately upon securing probable cause. 
There were some intimations this morning that perhaps they acted 
too quickly. We cannot have it both ways. | 

Now, I think the fact that the police waited until they had definite 
information is commendable. They had definite information by means 
of fingerprints, which is even stronger than evidence of ey ewitnesses, 
ordinarily. On the other hand, having obtained this information, I think 
it would have been a risky matter for them to take chances on the 
defendant possibly leaving the premises. He might have left the 
premises not for the purpose of escaping from this charge but for some 
innocent purpose, and then when other occupants of the premises had 


seen the police around, they might have passed word to the defendant 


not to return. That might not have happened, but all these possibilities 


have to be weighed by the police. 
In my opinion the police had probable cause to make the arrest 
and the arrest was valid. | 
Now, then, we will resume the trial in the presence of the jury. 
* * * * | * 
(The jury resumed the jury box.) | 
GRACE C. TALMADGE 
resumed the witness stand and, having been previously duly sworn, 
was examined and testified further as follows: 
THE COURT: You may proceed. 
DIRECT EXAMINATION - (Continued) 
BY MR. FLANNERY: | 


| 
Q. Now, Mrs. Talmadge, I will again direct your attention to the 


date May the 26th, 1961. I believe you recall you testified yesterday that 


you went to police headquarters on that date around 5: 30 a.m., in the 
morning? A. Yes. 
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Q. And you said that you saw the defendant there? A. Yes. 

Q. This defendant seated here? A. Yes. 

Q. Now, then, at that time did the defendant say anything in your 

presence about the happenings of May the 11th, 1961 at your 
apartment? A. Yes. 

Q. What did he say? A. He admitted entering the apartment, 
taking the money, but he denied the assault. 

Q. He denied that he assaulted you ? A. Yes. 

Q. And did he say anything else at that time that you recall, 
or was that it? A. He apologized. 

MR. FLANNERY: Your witness. 

CROSS EXAMINATION 
BY MR. LEVIN: 


* * * * * 


Q. Now, Mrs. Talmadge, you have never been able to identify 


the person whom you say entered your apartment on May 11th, 1961? 
A. No. 


* * * * * 

Q. Prior to going to bed were you clothed in your regular clothing 
or did you have on your night clothes? A. Idon't remember when I 
got ready for bed. I tooka bath and went to bed. I couldn't say how 
soon afterwards. 

Q. Well, do you know what time you took this bath? A. No. 

Q. Was it approximately an hour or a half~hour before you went 
to bed? A. An hour or two, maybe. 

Q. Now, during that hour or two what were you doing? A. Sorting 
winter and summer clothing. 

Q. And how were you dressed while you were doing this? A. Well, 
I may have been in my night clothes the latter part. I may have been. 

Q. Now, someone looking through the window, would they be able 
to see you? A. If the blinds were open or if there were a crack in the 


blind they could, yes. 
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Q. Were you examined by any physicians after your complaint 


to the police? A. Yes. 
* * * * | * 
THE COURT: You were taken to D.C. General Hospital for an 
examination ? | 
THE WITNESS: Oh, yes, I was. 
THE COURT: Well, that is what counsel is myles to get at. 
THE WITNESS: I'm sorry. I thought you said beside that, sir. 
BY MR. LEVIN: | 


Q. Were you examined there? A. Yes, I was. 


Q. By aphysician? A. Yes. 
Q. And were you given a vaginal examination? A.| “Yes. 

THE COURT: Now, when was that examination, Mis. Talmadge ? 
THE WITNESS: That was about 5 or 6 o'clock. | 

THE COURT: That same morning? 

THE WITNESS: That same morning. 


THE COURT: Thank you. | 
BY MR. LEVIN: | 
Q. Allright. Now, other than an examination of your vaginal 


area were you examined anywheres else for any other injury ? 


Q. Did you complain of any other injury? A. No. 
Q. Now, as a result of this experience on May 11 did you sustain 
any lacerations to your skin anywheres about your body? A. No. 

Q. Did you sustain any bruises anywheres about your body ? 
A. No. 

Q. Since this incident occurred have you become pregnant ? 
A. No. | 

Q. Have you had any female disorder? A. No. 

Q. Now, yesterday, Mrs. Talmadge, Mr. Flannery asked you a 
question about penetration. Do you understand what he was talking 
about? A. Yes. 
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Q. Now, when this was occurring what was the position of the 


male? A. He was on top of me. 


Q. And what was your position? A. I had never moved from 


lying on my back in the bed. 

Q. Were your legs crossed, or not? A. No. 

Q. Had you made an attempt to cross your legs? A. I made no 
attempt to resist him at all. 

Q. And you didn't hit him with your hands or claw him with your 
nails? A. No, I didn't. 

Q. Were you very frightened at this time? A. Yes, I was. 

Q. Were you so frightened that you might not have been aware 
of what was happening? A. No, I remember what happened. 

Q. While the entire act was going on did this person have a knife 
in his hand? A. Yes, he did. 

Q. And with the knife in his hand was he able to rest on his 
elbows? A. Yes, yes, he did. 

* * * * * 

Q. Let us go over that. How long did you remain in bed after 
this incident? A. I have no idea how long it was. It could have been 
anywhere from five minutes to an hour. 

Q. Then you got up, is that right? A. Yes. 

Q. And you sat in your living room? A. No. 

Q. What did you do then? A. I just turned on the lights and 
looked around. I looked at the windows. I took a douche. I didn't really 
know what time it:was. When I came out it was five minutes after 
three. Then I can't account for it being so long. At around 4:30 I called 
the police. 

* * * 
REDIRECT EXAMINATION 
BY MR. FLANNERY: 
* * x * * 

Q. Now, Mr. Levin brought out that you did not resist this man 
while he was raping you. Why didn't you? A. I was afraid to. If I 
had moved a muscle I would have had that knife right in my neck. 
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Q. And Mr. Levin pointed out that you did not scream. Why 
didn't you scream? A. I didn't want my daughter to wake up. 

Q. What did he say he'd do to your daughter if she woke up? 
A. He'd kill her. 

Q. He'd kill her. Now, then, Mr. Levin has brougtt out that you 
did not tell your neighbors about this. Why didn't you tell your neighbors 
about it? Were you embarrassed? A. I don't know just why I didn't. 
I would have -- I don't know why I didn't go screaming down the halls. 

I just didn't. | 

Q. You just didn't. All right. Now, then, you say when you came 
out of your bedroom it was about 3:05 a.m. and you called the police 

about 4:30 a.m.? A. Yes. | 

Q. And what did you do during that interval from 3: 05 to 4:30 a.m? 

A. Well, I looked around the apartment. I found the pocketbook on the 


refrigerator. I was rather realizing what was happening. I checked 
the windows. I took a douche. | 

Q. Were you scared? A. Yes, sir. 

Q. Upset? A. Yes. 

Q. Somewhat in a daze? Upset? A. Definitely. ! 

MR. FLANNERY: That's all -- | 

BY MR. FLANNERY: 

Q. When the police arrived around 4:30 did you te them what 

happened to you? A. Yes. | 


* * * 


ROBERT W. HAUN | 


called on behalf of the Government, and having been duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, FLANNERY: 
Q. Your name is Robert W. Haun, H-a-u-n, is that not correct, 


sir? A. Yes, sir. 
Q. And you are a Detective Sergeant, a member of the Metropolitan 


Police Force? A. Yes, sir. 
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Q. And you are assigned to the Sex Squad, is that not correct? 


A. Yes, sir. 

Q. You were so employed, were you not, on May the 11th, 1961? 
A. Yes, sir. 

Q. Now, I call your attention to May the 11th, 1961, and ask you 
did there come a time when you responded to 6100 ~ 14th Street, North- 
west, Apartment 108? A. Yes, sir. 

Q. That location is in the District of Columbia, is it not ? 

A. Yes, sir. 

Q. And did you respond there as a result of a complaint ? 

A. As a result of a radio call. 

THE COURT: Officer, you will have to speak a little louder 
because some of the jurors are quite a distance away from you. Every- 
one has to hear your testimony. 

BY MR. FLANNERY: 

Q. Keep your voice up and tell me what time did you respond to 
that address? A. Approximately 4:45 a.m. 

Q. Very well. And when you arrived there did you see someone ? 
A. Yes, sir. 

Q. Whom did you see? A. The complainant in this case. 

Q. Mrs. Talmadge? A. Yes, sir. 

* * * * * 

Q. Now, then, did Mrs. Talmadge relate something to you? 
A. She did. 

Q. And was it in connection with this case? A. Yes, sir. 

Q. All right. Now, then, what did you do after she had told you 
something? Did you observe the apartment? A. I did. 

Q. And what did you observe? A. I observed that the screen 
and window in the bedroom had been raised on one of the windows. 

Q. Did you notice anything about the screen? A. Yes, sir. 

Q. What was that? A. It appeared to have fingerprints on it. 
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Q. What was the condition of that screen? Had it been newly 


painted? A. Yes, sir. | 
Q. Allright. Now, then, did you do anything else there at that 
place? A. I checked the apartment, checked the other yaaa in the 
apartment. | 
Q. And what did you discover? A. The other windows were 
locked. 
Q. All right. Then did you see to it that the éomnp aanine witness 
was taken over to D.C. General Hospital? A. Idid. | 
Q. And did other police respond and then take over the investiga- 


tion of this case? A. Yes, sir. 
* * * 
152 JOHN H. BARNARD | 
was called as a witness for the Government, and, being first duly 
sworn, was examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR, FLANNERY: 
Q. Please speak loudly, Officer, and tell me, =F is your name? 
A. John H. Barnard. | 
Q. You spell that B-a-r-n-a-r-d? A. That is correct 
Q. That is John H.? A. That is correct. | 
Now, Officer, you are a member of the police force, are you 
That is correct. 
Attached to the Identification Bureau? A. That is correct. 
You were so assigned on May the 11th, 1961? A. Yes, sir. 
. Now, on May the 11th, 1961, in connection with your official 
duties, did you respond the 6100 14th Street, N.W., Apartment 108? 
A. Idid. | 
* * * * | * 
Q. What time did you respond to that place? A. Approximately 


5 o'clock in the morning. | 
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Q. 5a.m.? A. That is correct. 

Q. Very well. Now, when you responded to that place what did 
you observe and what did you do ? A. I responded to the address and 
checked the apartment, the windows, doors, inside and outside, for 
latent fingerprints. 

Q. Yes. Now, by the way, what were your duties at the Ident- 
ification Bureau? A. I was assigned as a fingerprint technidan to the 
Identification Bureau. 

Q. Fingerprint technician. A. That is correct. 

Q. Now then, proceed with what you did at the apartment. 

A. Idusted the outside of the screen and window in the bedroom of this 
apartment. 

Q. And when you say you dusted it, will you tell the jury what 
that means in your business? A. I applied fingerprint powder to the 
screen to bring out any possible latent prints on the outside of the 
screen. 

I did this to the bedroom window and all the windows on that side 
of the building. 

Q. Very well. And did you see any prints as a result of dusting, 
as you have described? A. On the outside of the screen, no, sir. 

Q. Not on the outside? A. No, sir. 

Q. Well, did you see any prints on the inside of any screen? 

A. Yes, sir. I then went into the apartment itself and checked the 
windows and screen inside of the apartment. 

In the bedroom window, before dusting it, I could see the latent 
prints on the inside of the screen. I did not dust those prints for fear 
of ruining them. They were already visible. They had been put on by 
dust on somebody's hand when they grabbed it. 

Q. Was that a newly painted screen in the bedroom ? A. Itis 
my understanding from information obtained later on, the screen had 


been painted about three days before that. 
* : * * 
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Q. All right. Now then, when you observed what appeared to be 
fingerprints on that bedroom window what did you do? A. I immediately 
removed the screen from that window and put it into the back end of my 
truck and sent it back to the Identification Bureau. | 
* * * * * 
Q. * * * [hand you this screen, which is now known as 
Government Exhibit No. 1 for identification, can you identify that as 
being the screen that you took from the bedroom window of the 
apartment, as you just testified? A. Yes, sir, this is the screen. 
Q. How do you identify that? A. I put where I have taken it from, 


the date, and I have signed it up here. 
* * * * | ok 


MR. FLANNERY: Your Honor, at this time I wish to offer into 


evidence this screen. 
THE COURT: Let it be admitted. 


(The screen heretofore identified as 
Government Exhibit!No. 1 was 
admitted into evidence and marked 
Government Exhibit! No. 1.) 


* * * * | * 

Q. Now, based on your experience as a fingerprint expert, how 
were those prints placed on that window? A. They were placed on the 
screen by someone grabbing it like this, from the outside. 

Q. From the outside, and lifting up, which accounts for their 
appearance on the inside of the screen. A. Yes, sir. | 


Q. * OK OK 


Now then, having taken the screen to police headquarters, what 
did you do with the screen, insofar as those prints are concerned ? 


A. * KK 


Then I photographed two sets, the two most distinct sets of prints. 

Q. All right. And after you had photographed those prints what 
did you do with them? A. We photographed the prints. ‘There were 
contact prints made up from the negatives that we made of the photo- 
graph. We mounted them; we distinguished which fingers were which 


and mounted them on a fingerprint card. | 
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Q. All right. Now do you have the photographs that you took ? 


A. Lhave a negative, sir. 
* * * * * 


Q. These three here are the original negatives of the photographs 


you took from the screen, is that right? A. Yes, sir, that is correct. 
* * * * * 


MR, FLANNERY: Your Honor, may I have these marked for 


identification, please ? 
* * * * 


(Negative of photograph of finger - 
print - right ring finger - was 
marked Government Exhibit No. 2 
for identification; negative of photo 
of fingerprints - four fingers of 
left hand -- was marked Government 
Exhibit No. 3 for identification; 
negative of photo of fingerprints - 
four fingers of right hand - was 
marked Government Exhibit No. 4 
for identification.) 


* * * * * 


THE WITNESS: We mounted them in their indicated positions on 


a fingerprint card. We then searched our criminal files down at the 


Metropolitan Police Headquarters Identification Bureau; we searched 
our civilian file down there; we searched the D.C. Jail and we also 
went over to the National Training School and checked their files to see 
if we could make an identification from these prints. 
BY MR, FLANNERY: 
* * * * * 
Q. You could make no identification? A. No, sir, we made no 
identification. 
* * * * * 
Q. Were they sent to the FBI? A. Yes, sir, they were. 
Q. All right. 
They were sent to Mr. Bonebrake over at the FBI? A. Iam not 


familiar just who they were sent to. I know they were sent over there. 
* * * * * 
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163 Q. Now then, Officer Barnard, I call your attention to May 26th, 
1961. Did you, on that day, at around 5 a.m., take fingerprints from 
this defendant ? | 

MR, LEVIN: Objection, Your Honor. 

THE COURT: On what ground? 

MR. LEVIN: May we approach the bench? 

THE COURT: Yes, indeed. 

(At the bench:) 

MR. LEVIN: Your Honor has ruled on the question of the arrest 
put I want to note my objection on the basis of Binem versus the United 
States. 

THE COURT: State what your objection is; then you can go ahead 
and talk about authorities. 

MR, LEVIN: The taking of defendant's fingerprints by the process 


of putting his hands down on the ink pad, as the man is about to testify 
to, was in violation of his rights under the Fourth Amendment. 
THE COURT: Objection overruled. | 
(In open Court:) 
BY MR. FLANNERY: 
Q. Did you take the fingerprints from the defendant? A. I did. 
Q. And that was on May the 26th, at around 5 a.m. 2 A. That is 


correct. 


Q. And this is the person from whom you took the prints? 
A. That is correct. 

Q. Now, do you have the card on which you impressed his prints ? 
A. Yes, sir, Ido. | 

Q. Will you produce that, please? | 

(The witness produced the card.) 

MR. FLANNERY: Mr. Clerk, make this the next exhibit. 

THE DEPUTY CLERK: Government Exhibit No, 6 marked for 
identification. 

* 
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BY MR. FLANNERY: 
Q. Ihand you what is now known as Government Exhibit No. 6 for 
identification; will you please identify that for the Court and Jury? 
165 A. Yes, sir, this is a set of fingerprints I took of Samuel M. Hughes 
on May 26th, 1961. 
* * * * * 
MR. FLANNERY: Your Honor, at this time I wish to offer into 
evidence Government Exhibit No. 6 for identification. I wish to offer 
this into evidence. 
THE COURT: Let it be admitted. 


(Government Exhibit No. 6 for 
identification was received in 
evidence and marked Government 
Exhibit No. 6.) 


* * * * * 


166 MR. FLANNERY: Your Honor, may I also offer into evidence at 


this time Government Exhibits 2, 3 and 4 for identification, the negatives ? 


THE COURT: They may be admitted. 
MR. FLANNERY: Thank you. 
(Government Exhibits No. 2, 3 and 4 
for identification were received in 
evidence and marked Government 
Exhibits Nos. 2, 3 and 4, respect- 
ively.) 
* * * * 
167 GEORGE J. BONEBRAKE 
was called as a witness for the Government, and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Will you please state your name? A. George J. Bonebrake. 
Q. Where are you employed, Mr. Bonebrake ? A. By the Federal 
Bureau of Investigation. 


Q. And in what capacity? A. As a fingerprint examiner. 
* * * * * 
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MR. FLANNERY: Your Honor, I respectfully sibmit that 

Mr. Bonebrake is qualified to testify as an expert. | 
THE COURT: Yes. The Court so finds. 

BY MR. FLANNERY: 

Q. Now then, I will hand you Government Exhibit No. 6 for 


identification, which has been identified as a fingerprint card, containing 
the prints of the defendant in this case, Samuel M. Hughes. Have you 


ever seen that before? A. Yes, sir, I have. ! 
* * * * * 

Q. All right. Now, I will hand you three negatives, which for the 
record are known as Government's Exhibits 2, 3 and 4 for identification; 
have you seen those before? A. Yes, sir, I have. | 

* * * * | * 

Q. Very well. Now did there come a time, Mr. Bonebrake, when 
you compared the prints appearing on the fingerprint card of Samuel M. 
Hughes, his known prints, with the negatives of the prints appearing on 
Government Exhibits 2, 3 and 4 for identification? A. Yes, sir, I did. 

Q. Now, please tell the Court and the Jury how you made that 


comparison and what if any conclusion you arrived at as a result of your 


examination and comparison. | 

A. * * * * | 

That is the method that I used in comparing the 18 tingerprints 
that I found in those three negatives, with the inked prints appearing on 
that fingerprint card, Exhibit No. 6, and it is my opinion ! that those finger- 
prints in those three negatives and the fingerprints appearing on the 
fingerprint card are all those of one and the same individual. 

MR. FLANNERY: Thank you. | 
* * * | ok 


180 


181 
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VERNIE E. TATE 
was called as a witness on behalf of the Government, and, being first 


duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, FLANNERY: 
Q. Lt. Tate, please state your full name? A. Vernie E. Tate. 
Q. Vernie E. Tate? A. Yes, sir. 
Q. Now, you are a lieutenant on the Metropolitan police force? 


A. Yes, sir, Iam. 

Q. Attached to the sex squad. A. Yes, sir. 

Q. Now, I call your attention to May the 26th, 1961; did you 
receive -- just answer this yes or no ~- did you receive certain in- 
formation from the Identification Bureau of the Metropolitan Police 
Force on that day? A. Yes, sir, I did. 

Q. And at about what time did you receive that information ? 

A. That was about 1:30 a.m. on May the 26th. 

Q. Very well. Now then, after receiving that information what 
did you do? A. I contacted the radio dispatcher and requested that the 
general assignment cruiser with Sgts. Thanos and Verrier meet me at 
Georgia Avenue and Quackenbos Street, and proceeded to that destination. 

Q. Very well. And then after you arrived at that location where 
did you go? A. Before we went there I also requested a scout car with 
two uniformed officers meet me there. That was Scout 62. And they did. 

Q. Very well. And then what did you do from that point? A. We 
proceeded from that point to 521 Quackenbos Street, N.W. 

Q. In the District of Columbia? A. Yes, sir. 

Q. Very well. 

Now, when you arrived at that location what did you do? 

A. Lhad instructed the Scout Car with the two uniformed officers to go 
to the rear of this address, and Sgt. Thanos, Verrier, Chase and myself, 
went to the front door of 521 Quackenbos Street. 
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Q. Then what did youdo? A, I knocked on the door, the door 
was opened, and I identified myself as a policeman and stated that I 


would like to see Samuel Mayo Hughes. | 
Q. And that was about what time? A. That was about 2:25 a.m. 
Q. Very well. And then did you see Samuel Hughes? A. Yes, 

sir, I did. | 


Q. Where did you see him? A. I first saw him on the third floor 


stairway. He had been sleeping in a third floor room and it was at the 
top of that staircase. 


Q. Do you see him here in the courtroom here today? A. Yes, 
sir, I do. | 
Q. Will you point to him? A. That's the man to the left. 


Q. The defendant seated at counsel table. A. Yes, sir. 


Q. Now then, did you place him under arrest at that time ? 
A. Idid, yes, sir. | 

Q. Very well. And what did you do after you had him in your 
custody? A. Well, we took him to the cruiser and Set. Thanos sat in 
the back seat with him and Detective Chase and myself in the front seat. 
Detective Chase drove, and we proceeded to police headquarters. 

Q. Very well. Now en route to police headquarters did you say 
anything to the defendant? A. Yes, sir, I informed him that he was being 
arrested for housebreaking and rape, which occurred on the morning of 
May the 11th, at 6100 14th Street, N.W.; I told him that we had certain 
physical evidence which put him in this house on that particular date; 

I told him that if he had anything to say it could be used for him or 
against him in court; and we proceeded on. 

Q. Very well. Now what time did you arrive at police headquarters 
with the defendant? A. It was about shortly after 3 a.m, 

Q. Very well. And did you interrogate the defendant at police 
headquarters or was that done by other officers ? A. Well, he was 
booked at the Central Cellblock, at 3:13 a.m. and we took him to the 
Identification Bureau and Sgt. Thanos and Verrier interrogated him and 
it was in my presence but not in my immediate presence; in my view. 

Q. All right. | 


* * * |; o* 
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TEDDIE E. THANOS 
was called as a witness on behalf of the Government and, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Will your - Will you state your name, please ? A. My name 
is Teddie E. Thanos. 

Q. You are a detective on the Metropolitan Police Force? 
A. Yes, Iam. 

Q. Attached to what squad? A. General Assignment Squad. 

Q. Were you so assigned on May 26th, 1961? A. I was. 


Q. Now, I call your attention to that date and ask you, were you 


present on May the 26th, 1961, when the defendant in this case, Samuel 


Hughes, was arrested? A. I was present. 

Q. Very well. And do you recall the time of the arrest? A. We 
entered his home approximately 2:25 a.m. on May 26th. 

Q. Very well. Now then, what was done with the defendant after 
he was arrested? -- had been arrested? A. He was put in a cruiser 
and taken to headquarters. 

Q. And en route to headquarters do you recall anything being said 
to the defendant? A. He was advised by Lt. Tate that he was charged 
with housebreaking and rape. He was also advised of that fact at the 
home, that he was charged with housebreaking, and that he did not have 
to make any statement because if he did it could be used against him. 

Q. All right. Now what time did you arrive at police headquarters ? 

A. Approximately 3:13 a.m. 

Q. Very well. Now, having arrived at police headquarters what 
did you do thereafter insofar as this defendant is concerned? A. While 
he was being booked and searched I asked the defendant if he had anyone 
he wanted to call, a lawyer or anyone. He said he did not have a lawyer. 
I said, "Do you want to talk to anybody about this case 2?" He said, "I 
would."’ I said, "Would you like to talk to me?" He said he would. 
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When he was finished being booked and searched I took him in the 
elevator, took him up to the Identification Bureau, and at that time I 
advised him of his charge again, that he didn't have to make a statement 
but that if he wanted to tell us what happened I would listen to him. 

He said, "I did it." I asked him -- | 


* * * * | 


MR. LEVIN: Well, I have another basis; the basis that was 


raised earlier in the trial. ! 

THE COURT: Very well. I will make the same ruling. Objection 
overruled. 

THE WITNESS: He said, "I did it." I said, "What did you do?" 
He said "I broke into the lady's house and took her moners " I says, 

"Where was the money?" He says, ''The money was in a purse." I 
asked him how he entered the apartment. He said he entered through 
an unlocked window in the living room. I asked him to describe the 
living room. He told me there was a television set, a couch, an over- 
stuffed chair. He observed two pocketbooks on the chair, which he took 
into the kitchen. He opened one of the pocketbooks. It contained no 
money. | 

He said he opened the second pocketbook, which was sort of a flat 
type and had a zipper, and in this zipper-type pocketbook was a folder. 
He said there was somewhere between twenty and twenty: -one dollars. 

I asked him if he knew what the denominations were and he said he 
couldn't remember. | 

I said, "Did you rape this woman ! 2" He said, "No, I didn't." 

At that time I showed him a picture; this picture cbntained two 
windows which were windows of the complainant's apartment which had 
been entered. I asked him if they looked familiar to him. He says they 

did. I asked him why did they look familiar. He explained to me 
that the shrubbery and trees around it looked the same as the ones at 


the apartment he had entered that night. 


40 


I again asked him, "Did you rape this woman 2?" He said, "No." 


I asked him did he have anything to do with the woman in the apartment ? 


He said no, he didn't. I then asked him why would he enter this apart- 
ment when he had such a good job? He said he needed the money. 

Q. He said'he needed money and that is why he entered the 
apartment? A. He needed money. I asked him what did he need the 
money for? He stated that he needed money to pay the note on his car; 
he was helping his mother pay for the house; his wife had one baby and 
he was expecting another. 

Q. Did you ask him whether he had ever gore into the bedroom 
in this apartment? A. Well, then I told him to start from the beginning, 
just prior to entering the woman's home, where he had been, and what 
brought him to the apartment. 

He stated he got off of work around midnight, drove his car and 
parked it in the vicinity of Georgia and Missouri Avenue. He said there 
was an open-air market which is on that corner; it stays open all night. 

He walked west on the street he thought was Peabody Street, until 
he got to 14th Street. He went north and while heading north he said 
he observed a light in this woman's apartment. He went there and he 
looked in and saw these purses. He went in through the living room 
window and took these purses and he repeated again that he went into 
the kitchen and took the money out, and that he had gone out through the 
front door. 

Q. Did you ask him whether he had ever been in the bedroom ? 

A. He said no; I had asked him again if he had seen the woman, had 
been anywhere else in the apartment; he said no, he didn't know if there 
was a woman in the apartment. 

Q. Allright. Did you have any further conversation with him? 
A. Lasked him then if he would put his statement in writing, and he 
said he would. 

While this conversation was going on my partner, Frank Verrier, 
had come up and was listening to the conversation, and he had asked him 
a question, if he thought that the defendant had a sex problem. The de- 
fendant said no, he didn't think he had any sex problem at all. 
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Q. He told you he didn't have any sex problems at all? A. No 
sex problem at all; as far as he knew, he had no sex problem, but then 
again he stated, "I did not rape the woman." 

Q. All right. A. My partner went to get some paper, a typewriter, 


so we could put his statement in writing. 
* * * * : * 


Q. Now, Officer Thanos, after the defendant had made the 
statement attributed to him by you, was his statement reduced to writing ? 


A. Yes, it was. | 

Q. And who prepared the written statement? A. My partner. 

Q. Who was that? A. Precinct Detective Francis. 'E. Verrier. 

Q. Very well. Now, while Detective Verrier was getting a type- 
writer and preparing to take the statement in written form, did you have 
any further conversation with the defendant? A. Yes, I did. At that 

time, while my partner was preparing the statements, I took the 
‘defendant into the Identification Bureau there and at that! itime it was the 
first time that he knew what physical evidence we had against him. We 
showed him a screen that came from 6100 14th Street and on the screen 
there were these eight fingerprints. Officer Barnard and myself at 
that time told him they were identified as being his. He’ ‘was asked if 
the screen looked familiar to him. He said it might be the screen that 
he did raise. He couldn't say for sure. And, of course, he was told, 
as I said, that they were his fingerprints. He was asked could he have 
raised the window in the position like they were and he said it was 
possible. | 

Q. Did-he continue to deny he had been in the bedroom of this 
woman? A. He denied being in the bedroom; yes. | 

Q. Now then, with respect to the written statement -- 

THE DEPUTY CLERK: Government's Exhibit Number 8 Marked 
for Identification. | 


(Govt. Exhibit No. 8 was Marked 
for Identification. )| 
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BY MR, FLANNERY: 

Q. I will hand you Government Exhibit Number 8 for Identification 
and ask you to identify that, if you can? A. Yes, I can identify it. 

Q. Now, what is that? A. This is a statement that the defendant 
Samuel Hughes gave myself and my partner at the time of his arrest. 

Q. How do you identify it? A. Through my signature on the 
bottom here (indicating). 

Q. Your signature is on the bottom? A. Yes, sir. 

Q. And in the written statement did he repeat some of the things 
that he had told you orally? A. Yes, he did. 

Q. Very well. Now, before that statement was reduced to writing, 
was the defendant advised of certain rights that he might have? A. He 
had been advised; yes. 

Q. He had been advised. And who typed the statement; Verrier? 
A. My partner, Verrier. 

Q. And after it was typed, did the defendant sign it? A. He not 
only signed it but he scratched out some of the writing that was in there 
that he wanted changed. 

Q. He signed it and initialed certain corrections in the statement, 
did he? A. That is correct. 


Q. When was the statement begun and when was it ended ? 


A. It was started at approximately 3:45 a.m. and completed about 
4:05 a.m. 
THE COURT: Started at? 
THE WITNESS: 3:45 a.m. and completed at 4:05 a.m. 
BY MR, FLANNERY: 

Q. Now then, after the statement had been completed, did there 
come a time when the complaining witness in this case, Mrs. Talmadge, 
came to Police Headquarters? A. Yes, there was a time. 

Q. Did she come there that same morning? A. She was there a 
little after 5:00 o'clock. 

Q. On May 26? A. May 26. 
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Q. 5:00 a.m.? A. 5:00 a.m. 

Q. Now, did there come a time when the complaining witness, 

Mrs. Talmadge, was brought into the presence of this defendant Hughes ? 
A. Yes, I asked Hughes if he was willing to apologize to the complainant 
and he said he would. 

Q. So when they were brought together, that is when the defendant 
and Mrs. Talmadge were brought together, what transpired which you 
saw or overheard? A. He stood up ~~ I think Mrs. Talmadge was 

sitting down -- in front of her and told her that he was sorry that 
he got into her apartment and took her money. He was asked by Detective 
Chase to repeat a statement. The statement was: "If you scream I will 
kill you." | 

Q. Did he repeat that statement? A. No, he refused to repeat 
that statement and went on further and said: "I told you everything I 
was going to tell you in the statement that I gave you." | 

Q. All right. Now, when was the defendant taken before a 
Committing Magistrate for the purpose of a preliminary hearing ? 

A. That same morning. 
Q. The same morning of May 26 at what time? A, About 10:00 a.m. 
Q. 10:00 a.m. Do you recall whether it was a Judge of the 


Municipal Court or the United States Commissioner ? A, The United 


States Commissioner. 
Q. Very well. 
* * * * | * 
PCT. DETECTIVE FRANCIS E. VERRIER 
was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as iollans 
DIRECT EXAMINATION 
BY MR. FLANNERY: | 
Q. Please state your name. A. Francis E. Verrier. 


Q. You spell that V-e-r-r-i-e-r? A. Yes, sir. | 
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Q. You are a detective on the police force, are you not, sir? 
A. Yes, sir. 

199 Q. Attached to the General Assignment Squad? A. Yes, sir. 

Q. Were you so assigned on May 26, 1961? A. I was. 

Q. Now, on that date did you aid and assist in the arrest of the 
defendant in this case, Samuel Hughes, who is seated at counsel table ? 
A. Idid. 

Q. Very well. Now, where did his arrest take place? A. At 
521 Quackenbos Street, Northwest. 

* * * * * 

Q. And at what time? A. We arrived at the house at 12:25 a.m. 

Q. Very well. Was the defendant then taken to police headquarters? 
A. He was. 

Q. And did there come a time when you either spoke to him in 
connection with this case or were present when others spoke to him in 

connection with this case at police headquarters? A. There did. 

Q. And what time was that, approximately? A. It was approxi- 
mately 3:25 a.m. 

Q. Very well. Now, who was present at that time? A. Sergeant 
Thanos and myself. 

Q. Very well. Now, at that time what, if anything, did you hear 


the defendant Hughes say in connection with this case ? A. He said he 


broke -- He was told why he was arrested. It was explained to him that 
he was there in connection with a housebreaking and a rape which 
occurred on 14th Street, Northwest, earlier that month. He then was 
told that we had certain evidence that led us to him and that is why he 
was arrested. 

Q. What did he say? A. At that time he said, "All right, I did it." 

Q. Then did he elaborate on that? A. He was asked: "What did 
you do?" He said, "I broke into the lady's house but I didn't rape her." 

Q. Did he say he had done anything else after he had broken into 
the house? A. He had taken some money. 
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MR, LEVIN: Your Honor, I want the standing objection that I 

have made throughout the trial to apply to this witness. 

THE COURT: The objection is overruled. | 

BY MR, FLANNERY: | 

Q. After the defendant stated that orally in your presence, did 
there come a time when his statement was reduced to written form? 
A. There did. | 

Q. How was that done? A. I typed the statement out and he 
signed it and I signed it as a witness to this statement. | 

Q. Allright. Now, I will hand you Government Exhibit Number 8 
for Identification. Can you identify that as being the statement of the 
defendant which you typed out? A. Yes, sir. ! 

Q. And you identify it by your signature on it? A.: if do. 

Q. Very well. Now, that was begun by you, it was begun to be 
typed by you at what time and completed at what time? A. It was 
started at 3:45 a.m. on May 26 and the statement was completed at 
4:05 a.m. on May 26th. | 

MR. FLANNERY: Very well. Your Honor, at this | time I wish to 
offer into evidence Government's Exhibit Number 8 for Identification, 
the written statement. | 

THE COURT: Have you seen it? ! 

MR. LEVIN: I object, Your Honor, on the same basis. 

THE COURT: The objection is overruled; it will be admitted. 

Let it be marked. ! 

THE DEPUTY CLERK: Government's Exhibit Number 8 in Evidence. 


(Govt. Exhibit No. 8 was received 
in evidence.) 


THE COURT: You may read it to the jury if you wish. 

MR. FLANNERY: Thank you, Your Honor. 

May it please the Court. Ladies and gentlemen of the jury, I will 
now read you Government's Exhibit Number 8. It has been introduced 


into evidence. 
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This statement is headlined "Office of Identification Bureau, 
Metropolitan Police Department, Washington, D.C." 
(Reading) "May 26, 1961 
"3:45 a.m. 
"To Samuel Mayo Hughes, Negro, male, 


twenty years of age, living at 521 Quackenbos Street, North- 
west, Washington, D.C. 

‘You are held in connection with a housebreaking 
and rape which occurred at 6100 14th Street, Northwest, 
Washington, D.C. at about 3:00 a.m. on May 11, 1961, in 
which Mrs. Grace C. Talmadge, white, 40 years, of 6100 
14th Street, Northwest, Washington, D.C., is the person that 


is making the complaint. 
"You are now requested to make a statement of 
the facts in this case, to the best of your knowledge. How- 
ever, you are advised that you are not compelled to make a 
statement, are not promised anything for making one and do 
so of your own free will. If necessary, the statement you 
make will be used against you in Court. 
"Having been so advised, are you willing to make 
a statement ? 
"Reply by Samuel Mayo Hughes: Not on that but 
on the housebreaking I am. 
"STATEMENT 
"Well, I parked my car not too far from Missouri Avenue 
and Georgia Avenue. Then I went over to 14th Street and 
Quackenbos and I saw the dim light through the window. I raised 
the window and went on in. I went over to this chair and laying 
on the chair was two pocketbooks. I searched through the first 
one. It was empty and I saw this other pocketbook in which it 
contained $20.00 in paper money and then I left by her front door. 
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"Question by Detective Sergeant Teddie Thanos: Do you 
believe the screen we showed you was the one you raised when 
you went in? | 

"Answer by Samuel Mayo Hughes: I don't know. " 

At this point in the statement there are some words crossed out 
and the initials appear "SMH". 
"Question by Detective Sergeant Teddie Thanos: Did any- 
thing else occur while you were in there, or did you bother the 
woman ? 
"Answer by Samuel Mayo Hughes: No. 
"Question by Detective Sergeant Teddie Thanos: Is there 
anything else you want to add to this statement? | 
"Answer by Samuel Mayo Hughes: No. | 
"Statement completed at 4:05 a.m., Friday, May 26, 1961. 
Typed by Precinct Detective Francis E. Verrier, assigned to the 
General Assignment Squad." | 
This is signed: "Samuel Mayo Hughes, witnesses Teddie E. 
Thanos, Francis E. Verrier." 
BY MR, FLANNERY: 

Q. Now then, Detective Verrier, after the statement had been 
completed, did there come a time later that morning when the com- 
plaining witness, Mrs. Talmadge, came to police headquarters? 

A. There did. 

Q. Do you recall what time that was? A. 5:35 a.m. 

Q. Very well. Now then, did there come a time when the com- 
plaining witness was confronted with this defendant Hughes? A. There 
did. | 

Q. And was that just about that time? A. That was at 5:35 a.m, 

Q. All right. Now, in the presence of the complaining witness, 
Mrs. Talmadge, did the defendant say anything? A. He did. 

Q. What did he say? A. He said: "I took your money and I want 
to apologize," or words to that effect. : 

* * * 


207 (AT THE BENCH:) 
* * * * * 


208 MR. LEVIN: The application is I think we have come to a 
stipulation. 
* * * b * 
THE COURT: Well, you both are entering the stipulation? 


MR. LEVIN: Yes, could the jury be told of this stipulation ? 
* * * * * 


MR, LEVIN: * * * 
May I have the stipulation now? 
THE COURT: While you are at the Bench, do you want to make 


your motion so you don't have to come back to the Bench? 


211 MR. LEVIN: At this time I make a motion for judgment of 


acquittal. THE COURT: The motion is denied. 
MR. LEVIN: You don't want to hear anything at all? 
THE COURT: No, you have protected yourself. 
(IN OPEN COURT:) 
THE COURT: I am going to ask the reporter to read a stipulation 
that was just entered into between counsel for both sides at the Bench. 
(Reporter reading: "Mr. Flannery: Your Honor, I would be willing 
to stipulate that the complaining witness in this case was taken 
to the District of Columbia General Hospital on May 11th, 1961, 
in the early morning hours. She was examined by a doctor there, 
that smears were taken, vaginal smears, that they proved to be 
negative for sperm and that there was no sign of recent violence 
on the person of the complaining witness."') 
* * * * 
214 MRS. BEVERLEY HUGHES 
was called as a witness by and on behalf of the defendant and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LEVIN: 
* * * 
Q. Are you married? A. Yes. 
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What is the name of your husband? A. Samuel Hughes. 
Is he the man I am pointing to right here at this table ¢ 


* * * * 


How many children do you have? A. Two. 
* * * * 
CROSS EXAMINATION 
BY MR. FLANNERY: 
Q. Where did your husband work? A. U.S. Post Office. 


Q. How long had he worked there? A. Two years. 
* * * * * 


Q. Hadn't you just bought anewcar? A. Yes. 


Q. Before he got arrested, had you? A. Yes. 
* * * * | x 
218 Q. What were the payments on the car ? A. $80.00 a month, 
I think. | 
* * * * | * 
Q. How much did he make a month? A. I don't know. 
* * bd * | * 


Where did you and he live? A. With his mother. 


Q. 

Q. Did you pay rent there? A. Yes. 

Q. How much rent? A. $40.00 a month. 
Q. And then you had to pay for food and clothing, et cetera, is 


that right? A. Yes. 
* * * 


MRS. FANNIE HUGHES 
was called as a witness by and on behalf of the defendant and, having 
219 been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 


BY MR. LEVIN: 
* * * * 


* 


Q. Samuel Hughes is one of your children? A. Yes, he is. 


* * * * | Ok 
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CROSS EXAMINATION 
BY MR. FLANNERY: 
Q. How far did the defendant go in school? A. He finished the 
eleventh grade and was in the twelfth. 
Q. In other words, he finished three years of high school? A. Yes. 
Q. And what school was that? A. Well, he went to Chamberlin 
High School and then he left there and was transferred up to Coolige 
when we moved up there. 
* * * 
DR. DAVID J. OWENS 
was called as a witness by and on behalf of the defendant and, having 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LEVIN: 
Q. Doctor Owens, would you give us your full name, please? 
A. David J. Owens. 
Q. And your address. A. St. Elizabeths Hospital, Washington,D.C. 


Q. Is that your residence or your place of employment? A. Place 


of employment. 
* * * * * 
THE COURT: I suppose, to save time, the Government will 
concede that the witness is a physician and psychiatrist? 
MR. FLANNERY: Yes. 
MR, LEVIN: And qualified to testify ? 
THE COURT: What? 
MR. LEVIN: Will he concede he is qualified to testify ? 
THE COURT: Well, I think that is enough. His qualifications 
as a psychiatrist are admitted. 
BY MR, LEVIN: 
Q. At the present time, Doctor, where are you employed 2 
A. At St. Elizabeths Hospital in the Maximum Security Unit. 
Q. Are you employed there as a psychiatrist? A. Yes. 
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Q. What is your title or position in the hospital? A, Clinical 


Director. 

Q. How long have you been in the hospital? A. Pape 
seven years. | 

Q. Are you employed by the U. S. Government? A.’ | Yes. 

Q. When you work at St. Elizabeths Hospital, are you working for 
the U. S. Government? A. Yes. | 

THE COURT: St. Elizabeths Hospital is a Government Agency. 
Anybody who works for a Government Agency works for the Government. 
Don't waste time like that. ! 

BY MR, LEVIN: 

Q. Now, directing your attention to one Samuel M. Hughes, did you 
ever have him for a patient at St. Elizabeths Hospital ? A. Yes. 

Q. Now, did you also bring with you your records and the hospital 
records on this patient? A. Yes. 

Q. Now, do you recognize Samuel Hughes as the person you see at 
this table? A. Yes. 

Q. Now, was Samuel Hughes sent to the hospital under direction 
or order of this Court to be examined? A. Yes, he was. 

Q. And were you to examine him for his cocapetands to stand trial 
and also to determine his mental condition on May i1, 1961 ? A. Yes. 

Q. For how long a period was he sent to the hospital ? A. He was 
sent to the hospital for a ninety-day period of observation. He was com- 
mitted to St. Elizabeths July 17th, 1961, and he was discharged on Octo- 
ber 16th, 1961. | 

Q. All right. Now, was the examination conducted iby you? A. Yes, 


I was one of the physicians involved in conducting the examination. I con- 
ducted the medical staff conference which was held on October 9th, 1961. 
That was the only time that I examined the patient. 
Q. Now, was the examination for the ninety-day period had? A. Yes. 
Q. Now, did you as a result of this examination come to a conclusion 


as to the patient's competency to stand trial ? 


52 


THE COURT: Now, just a moment. I don't think you have a right 
to bring that in, competency to stand trial. Iam going to ask counsel to 
come to the Bench. 

(AT THE BENCH): 

THE COURT: You know, strictly speaking, you do have a right to 
bring it in and the Government doesn't. The Court of Appeals has said 
that if there was insanity on the date of the crime it is prejudicial. 

MR. LEVIN: I understand that, sir, but I believe in this case to lay 
it on the line. 

THE COURT: Very well. 

MR, LEVIN: I don't want to hold anything back. 

(IN OPEN COURT): 

BY MR. LEVIN: 

Q. Did you make a determination of his competency to stand trial? 
A. Yes. 

Q. What did you decide? A. In my opinion, he was competent to 
stand trial. 

Q. All right. Did you make a determination of his mental condi- 
tion as of May 11,1961? A. Yes. 

Q. And what did you determine ? 

THE COURT: Not what he determined; what is his opinion. 

BY MR, LEVIN: 

Q. What is your opinion? A. It was my opinion, on the basis of the 

information that was available to me, that this individual was suffer - 
ing from a mental disease on that date. 

Q. Do you think he is suffering from a mental condition on this date ? 

MR. FLANNERY: I would object to what his condition on this date 
is, Your Honor. 

THE COURT: What do you mean by this date, today? 

MR. LEVIN: All right, I will change the question. 

BY MR. LEVIN: 


Q. The last date you saw the patient was what, Doctor? 
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THE COURT: I think the testimony should be limited to the mental 
condition of the defendant as of the date of the crime. That is the important 


thing. 
BY MR. LEVIN: 

Q. Is it your opinion he was suffering from a mertal condition on 
the date of the alleged crime, that is May 11, 1961, Doctor ? A. Yes. 

Q. Now, when you were examining him in the hospital, were you of 
the opinion that he was suffering from a mental condition ? A. Yes. 

Q. Now, would you tell the jury -- 

THE COURT: You don't mean mental condition, mental disease. 

MR. LEVIN: Mental disease. | 

BY MR, LEVIN: 
Q. Would you tell the jury -- | 
THE COURT: Let him tell the Court and jury, Mr. Levin. 
BY MR, LEVIN: 

Q. All right, will you tell the Court and jury at the | same time what 
was the mental disease that the defendant . Samuel Hughes, was suffering 
from on May 11, 1961, and during the time that you examined him in the 
hospital? A. It was my opinion that Mr. Hughes was suffering froma 
psychoneurotic reaction of an obsessive compulsive type.}| | And by this I 
mean it is one of the psychoneurotic reactions. Obsessive compulsive 
means an individual who has difficulties in adjusting to himself and the 
community to the extent that he is obsessed with certain thoughts , un- 
wanted thoughts, and has compelling urges or desires to commit unwanted 
or undesirable acts. | 

Now, in this particular case I think the compulsive part of his psy- 
choneurosis was much more predominant than the obsessive part. 

THE COURT: Doctor, Iam afraid I didn't get the entire medical 

term. Psychoneurotic reaction? | 

THE WITNESS: Yes, Your Honor. 

THE COURT: What was the rest of it? 

THE WITNESS: Obsessive compulsive type. 


54. 


THE COURT: Is that a form of psychosis? 
THE WITNESS: No, Your Honor, it is a form of psychoneurosis. 
It is a neurosis. 
THE COURT: That is something less than a psychosis; is that right? 
THE WITNESS: In general, yes, Your Honor. 
BY MR, LEVIN: 
Q. This condition that you have just told us, is it recognized by St. 
Elizabeths Hospital as a mental disease ? 
THE COURT: I don't think what any particular institution recog- 
nizes it as is at all relevant, but you have a right to ask him whether it 
is generally recognized in the psychiatric profession. That is different. 
But otherwise you could question him about every particular hospital as 
to whether this hospital recognizes it as a disease and tat hospital recog- 
nizes it as a disease. That wouldn't do at all. 
BY MR, LEVIN: 
Q. Is this recognized among psychiatrists as a mental disease ? 
A. Yes, it is. 
Q. Now, would you tell the jury what the examination of -- By the 


way -- Strike that. Did this examination consist of an examination in depth ? 


A. AsI mentioned earlier, my examination was only on the date of the 
medical staff conference which I conducted. That was October 9th, 1961. 
Now prior to the medical staff conference there was a rather extensive 
examination which had been conducted, that is he had had complete psycho- 
logical examinations, he had been interviewed by a number of other phy- 
sicians and he had gone through the psychiatric study done by one of the 
physicians. He had had an admission examination and he had had a neuro- 
logical examination. All of these examinations had been conducted prior 
to his appearance at the medical staff conference. 

Q. All right. Now, this medical staff conference, what is it? 
A. It is a conference of the staff of the John Howard Pavillion that is held 
on each patient that is committed to the maximum security section in order 


to arrive at an opinion as to their condition. We hold it weekly. Sometimes 
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it is twice a week. At which time we examine two or tide patients spend- 
ing an hour to an hour and a half with each one. A review is made at the 
staff conference of all the information that we have collected previously , 
or a summary of this information. Then the patient is interviewed or 
examined. Following this he leaves the examination and a confer- 
ence or discussion is held by the physicians present as td the opinions 
that they have. Following the staff conference a report is submitted to 
the Court as to our opinions. 

Q. Now, is this the standard practice with all patients so commit- 
ted? A. Yes. | 

Q. And he was treated just like any other patient 2. A. Yes. 

Q. Now, Doctor, in your opinion -- First, may I ask you this ques- 
tion: Have you been advised that the defendant is alleged to have commit- 
ted an act of rape on May 11,1961? Have you been so advised? A. Yes. 

Q. And did you also receive a letter from Mr. Flannery advising 
you of what the defendant was accused of? A. Yes, or from the District 
Attorney's Office. Iam not sure it was from Mr. Flamery, but it was 
from the District Attorney's Office. | 

Q. And that letter told you what he was supposed to have done as 
far as this rape is concerned; is that right? | 

THE COURT: Are you limiting your questions to ripe ? You have 
a right to if you wish. 

MR. LEVIN: No, Your Honor. 

THE COURT: But you only mentioned rape. He is accused of more 


than just rape. | 
BY MR. LEVIN: 

Q. Now, is it your opinion -- By the way, are you familiar with the 
indictment in this case? A. Iam familiar with the charges pending 
against him. | 

Q. You are familiar with those? A. Yes. 


| 
Q. Now, in your opinion, was the commission, if committed by the 


defendant, the product of this mental disease ? 
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THE COURT: Well, you have to assume it was committed for the 

purpose of that question. 
BY MR, LEVIN: 

Q. Iam assuming if it was committed, was it the product of his 
mental disease? A. On the basis of the information that I had available 
to me, I would say that it was. 

Q. Now, this opinion as to mental disease and that the commission 
of the act was the product of the disease, was this the unanimous opinion 
of the staff at John Howard Hall? 

MR, FLANNERY: I object. 

THE COURT: The objection is sustained. 

* * * * 
CROSS EXAMINATION 
BY MR, FLANNERY: 

Q. Now then, Doctor Owens, do you know the date of the alleged 
crime inthis case? A. Yes. 

Q. It was May 11th, wasn't it? A. Yes. 

Q. Now, how long after the date of the crime, May 11, 1961, how 
long after that was it that you saw this defendant? A. From May 11th 
until October 9th, approximately five months. 

Q. You saw him five months later? A. Yes. 

Q. You will concede, won't you, as a psychiatrist that it is difficult 
to go back and render an opinion as to what a person's mental condition 
was on a date prior to the time that you saw him? A. It is difficult. 

Q. It is difficult, isn't it? A. Yes. 


Q. Now, let me ask you this: How many times did you see him? 


A. One time. 

Q. One time? A. Yes. 

Q. And how long did you examine him on that one occasion that you 
saw him five months after the crime? A. The examination, as I mention- 
ed, was at a staff conference which was held October 9th, and it lasted 
approximately an hour to an hour and a half. 
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Q. And you are telling the Court and the jury, that based on your 
examination of him five months after the crime, the examination lasting 
only an hour and a half, you are prepared to say that he had a mental dis- 
ease five months prior to that time? A. I said on the basis of the informa- 
tion that I had available to me. | 

Q. I know you said that, Doctor. Now, Iam going to ask you what 
information did you personally get from this defendant ? A. The informa- 


| 
tion that he gave me at the staff conference. 


Q. He gave you information at the staff conference ? A. Yes, is 
this what information you want? 

Q. That is what I want at this time. A. Yes. 

Q. Now, you believed everything he told you, didn't you? A. Iam 
not sure. 

Q. What? A. Iam not sure that J accepted it or a not accept it. 
Accepting the information that he gave me as reliable, then it is my opin- 
ion this patient has a mental illness. 

Q. Assuming that the information you had was not teliable, then 
your theory would collapse, wouldn't it? A. That is correct. 

Q. Now then, I think it is more relevant that we know what informa- 


tion the patient gave you upon which you based your opinion ? A. The in- 


formation that I had -- Now, I didn't base my opinion entirely on this in- 


formation, but this is the main information that I had. 

Q. Well, did you base your opinion to a great extent on what he told 
you? A. Yes. And the information that he told me was, that since the age 
of approximately twelve or thirteen he has had a tendency to peep or what 
we in psychiatric terms would call voyeurism. 

Q. What is that? A. What is commonly known as a peeping tom; 
peeping in windows and observing women undressing at night. 

Q. Did you believe that when he told you that ? A.| J didn't believe 
it and I didn't disbelieve it initially. | 

Q. Yes? A. To continue on, he stated that this had been going on 


for approximately five or six times a week for approximately six or seven 
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years, that he had never been arrested for this offense, that at times the 
urge or feeling would come over him to the extent that even if he were at 
work he would even have to leave work an hour or two early to go and peep 
in windows. While he was peeping in the windows observing a woman un- 
dress or being in a half-dressed condition he would get sexually aroused, 
and this has continued on throughout even during his marriage; that his 
sexual relations with his wife were unsatisfactory to the extent that he had 
to continue in this, engage in this voyeuristic or peeping activities. 

THE COURT: How do you spell that word, Doctor ? 

THE WITNESS: V-o-y-e-u-r-i-s-t -i-c. 

BY MR. FLANNERY: 

Q. Now then, you accepted that as a fact, didn't you? A. I accepted 
it because I had no other information to base anything on to arrive at an 
opinion. Now, if the information he gave me is correct and reliable, then 
this is indicative of a mental illness in view of the other examinations 
that were conducted at the hospital by other physicians and other tests 
that we conducted. If this information is not correct that he gave me, then 

I would say that my opinion would have to be altered. 


Q. Now, what have you done to verify that information he gave you? 


A. I checked the police record to see if he had ever been arrested for any 
such activities in view of the number of times he committed it and he had 
not. 

Q. He had not. All right, go ahead. A. There was information that 
had been obtained by the social worker from the patient's wife which did 
not substantiate the information that the patient gave me. 

Q. It did not; the information by his wife failed to substantiate his 
story to you? A. It did not say that it was correct or incorrect. She 
was unaware, to the best of my knowledge, of any peeping activities that 
the patient had been engaged in. 

Q. So then it is fair to say you had to rely completely on his state- 
ment as to his voyeuristic or peeping tom activities? A. That is correct. 

Q. All right. Now then, this defendant was alert, wasn't he, when 
you talked to him? A. Yes. 
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Alert. He was of neat appearance, wouldn't you say that? A. Yes. 


He was cooperative? A. Yes. 
His speech was coherent? A. Yes. | 
His statements were logical and relevant? A. Yes. 
No delusions? A. No. | 
He was well oriented? A. Yes. | 

And his general intelligence was average, wasn ‘tit? A. Yes. 
. Now then, would you say that he knew the difference between 


right and wrong? A. Yes,I would say that he did. | 


Q. He knew that it was wrong to enter somebody's apartment and 


steal, didn't he? A. Yes, in my opinion, he would. ! 

Q. Yes. And he, of course, knew that it would be wrong to go into 
a woman's bedroom in a private home and rape her; he knew that was 
wrong, didn't he? A. Yes. | 

Q. Now then, you say, as I understand it, that he had this psycho- 
neurosis and an obsessive compulsion to do unwanted acts; is that what 
you said? A, A compulsion to commit acts that were unacceptable to him. 

Q. Uhuh. Well, would that extend to larceny as well as rape, to have 
this compulsion to steal, or was it merely a compulsion that had to do with 
his sexual urges? A. No, I think the compulsion would have been limited 
to the sexual activity. | 

Q. The compulsion is limited to the sexual activity ? A. Probably 
would be; yes. | 

Q. Then it is not your opinion that on May ilth, 1961, that there was 
a causal connection between the alleged crime of housebreaking and his 
mental disease ? | 

MR. LEVIN: Iam going to object to that, Your Honor. 

THE COURT: This is proper cross-examination. — 

MR, LEVIN: May we approach the Bench? | 

THE COURT: The objection is overruled. 

MR. LEVIN: Housebreaking -- | 

THE COURT: You may proceed. You may answer. 
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THE WITNESS: Will you repeat the question. 

THE COURT: The reporter will read the question. 

(Reporter reading: "Q. Then it is not your opinion that on May 11th, 
1961, that there was a causal connection between the alleged crime of 
housebreaking and his mantal disease ?") 

THE WITNESS: I think the housebreaking probably would have been 


because the housebreaking was connected with the sexual activity; or my 


understanding from the information that I have available to me is that it 


was. 
THE COURT: What about the larceny ? 
THE WITNESS: No, I would say not. 
BY MR, FLANNERY: 

Q. The larceny -- Assuming that he -- Well, let's put it this way. 
Assuming that he entered the woman's apartment with the intent to steal, 
not to rape but to steal, would you say that, in your opinion, there was 
no causal connection between that alleged act and his alleged mental con- 
dition? A. That is correct. I don't see any connection between the com- 
pulsive neurosis and the robbery, ifa robbery were committed. 

Q. Yes, and you would say the same as to the larceny, if he went 
into this apartment and stole this woman's money there would be no causal 
connection between that act and his mental condition; is that correct? 

A. Yes. 
* * * * * 

Q. Now, you say he had this compulsion, as a result of a mental 
disease, to commit the crime of rape in this case? A. On the basis of 
the information that I had available to me, it was my opinion, yes. 

Q. What information was that? A. Information that the patient 
gave me, the examinations that were conducted at the hospital; it was my 
opinion that he was suffering from this compulsive neurosis. 

Q. How strong was this compulsion? Would you say it was an ir- 
resistible impulse that he couldn't control? A. No, I don't think it was 
an irresistible impulse. I think he had the compulsion to commit these 
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voyeuristic or peeping activties , that this was basically the mental ill- 
ness; that on the night of May 11th, 1961, while engaging in this type of 
activity then he became excited sexually and broke into the house. 

Q. That's your opinion. Now, is it your opinion that he couldn't 
control himself when he broke into the house? A. Do you ‘mean, shall 
we say, if some police officers or if several men had been standing on 
the street right by him? | 

Q. That’s exactly what I was leading up to. Let's assume that a 


policeman was standing there by that window in the early morning hours 
of that day and the defendant had been peeping through the window , would 
the defendant have gone into the window if a policeman had been standing 
there? A. No, Ido not think he would even be peeping. 
Q. He wouldn't even be peeping then, would he? A. No. 
Q. Well, suppose he had just suspected that there was a policeman 


in the neighborhood, would he have been peeping? A. No, he would have 
probably gone to another neighborhood. | 

Q. And suppose he got to the other neighborhood and he saw a 
policeman with his brass buttons walking his beat? A. No, he would 
have probably gone to another area. | 

Q. And as long as he thought there were policemen in the neighbor- 
hood he wouldn't do any peeping, would he? A. That's correct. 

Q. And certainly he wouldn't do any raping either, would he? 

A. That is correct. | 

Q. So, now, you really don't mean that he had a compulsion that he 
couldn't control, do you? A. I think he could control it temporarily, but 
that eventually it would have expressed itself in some manner. 

Q. Even though a policeman were present? A. Not if a policeman 

were present, or even if other people had been present he would not have. 

Q. Now, I suppose among other things that you took into considera- 
tion in reaching your opinion were the observations of the ward attendants 
over at the hospital, is that right? A. That was part, yes. 

Q. You do that in these cases, don't you? A. Yes. 
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Q. When these people charged with crime are committed to St. 
Elizabeths they are put on the ward and the ward attendants watch them 
and make reports about them, which you and the other doctors see and 
are helpful to you in reaching your opinions, isn't that right? A. Yes. 

MR. FLANNERY: Mr. Clerk, mark this. 

THE DEPUTY CLERK: Government's Exhibit No. 9 marked for 
identification. 


(Record of ward attendants marked 
Government's Exhibit No. 9 for 
identification) . 


BY MR. FLANNERY: 
Q. Now, I hand you Government Exhibit No. 9 for identification. 
I point to this part of the record, these pages. These are the reports of 


the ward attendants in this case, aren't they ? A. Yes. 


Q. And these are records kept in the ordinary course of business 
at the hospital, aren't they? A. Yes. 

Q. Now, doesn't this record reflect that as of August the 3rd, 1961, 
it was reported that, ''The patient is young, active and seems full of 
energy."’ A. Yes. 

Q. "He works with the fellow patients doing ward cleaning, has gym 
privileges and seems to like the exercise it affords," is that right? 

A. Yes. 

Q. "On the ward he engages others in card games and does not 
seem to have the idea he should always win, seems fair in his dealings 
with others and not looking for a chance to take advantages. No unusual 
behavior noted.” Isn't that a record in the ordinary course of business ? 
A. Yes. 

Q. And isn't it reflected on another date here, July 30th, 1961, 

"The patient is going to gym and he is doing fine. He plays ball 
and he likes to play cards." A. Yes. 

Q. "He takes care of his own needs. He eats and he sleeps well." 
A. Yes. 


Q. And without prolonging this unnecessarily , the entire record 
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made by the ward attendants of his 90 days there reflects similar normal 
behavior, isn't that a fact? A. Similar type behavior, yes. 

Q. Certainly nothing there to indicate that he was mentally ill, is 
there? A. No, from the ward attendants’ observations there is not. 

Q. You don't find many of these cases where these peeping toms 
peep into windows in broad daylight,do you? A. Sometimes, but usually 
it is at night. | 

Q. So they won't get caught? That's it, isn "tit? A. Well, I think 
that there are several factors involved. I think one of the main ones is 
probably to avoid getting caught, as well as most of the times in peeping 
in windows an individual is peeping for the purpose of seeing women un- 
dressing, and usually this is late in the evening when a woman is getting 
ready to go to bed. 

* * * * 
REDIRECT EXAMINATION 
BY MR, LEVIN: 

Q. Dr. Owens, you have several times in response to Mr. Flannery's 
questions mentioned that information available to you and other informa- 
tion. Now, by other information do you mean information that you received 
from other doctors? A. Yes, this was part of the examination. 

Q. Of the examinations made of him during the 90 days he was there? 
A. Yes. My primary position at the hospital in such cases as this, or the 
ones in the maximum security building, is to conduct the conferences. I 
seldom interview patients on administrative rounds. | 

I have available to me at the time of the medical staff conference 
the reports of other physicians, attendants, nurses, psychological reports. 
All of this is available to me. | 

Q. Now, is this the standard practice of -- 

THE COURT: You have asked him that before and he said it was. 

MR. LEVIN: Did he say it was? I didn't remember. 

BY MR, LEVIN: | 


Q. Now, something was said about alertness. Ifa person is alert, 
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does that mean he doesn't have a mental illness? A. No. 

Q. People who suffer from mental illnesses, are they alert? 

A. They may be and they may not be alert. An opinion is not based pure- 
ly on being alert or not alert. 

Q. Now, something was said about intelligence. Now, is it possible 
for somebody with a high degree of intelligence to be mentally ill and 
have a mental disease? A. Yes. 

Q. So, intelligence is not a deciding factor, is it, in determining 
whether a person has a mental disease? A. No, intelligence is usually 
the deciding factor in whether an individual is suffering from a mental 
defect, but not a mental illness. 

Q. Or disease? A. That is correct. 

Q. And by mental defect you mean there was something physically 
wrong with the brain, is that right? A. Something organic or something 
physical that was there that the individual never matured fully intellectually. 

THE COURT: You mean a person is an imbecile or a moron or an 
idiot ? 

THE WITNESS: Yes. 

THE COURT: That is what is meant by mental defect, is it not? 

THE WITNESS: Yes, Your Honor. 

BY MR, LEVIN: 

Q. In other words, he has a mental disease, not a mental defect ? 
A. That is correct. 

* * * * * 

Q. Now, if in this case the illegal entry into someone else's apart- 
ment is to accomplish a sex -- an illegal sex act, would that be the product 
of his illness? A. The entry or the sex act? 

Q. The entry for the sex act. A. Yes, I would say that it would be. 

Q. Now, if a person physically looks good; seems to be able to en- 


gage in athletics; can do work; you listen to his heart, sounds good; his 


lungs sound good; gives a picture of health; does that mean that he can't 
be suffering from a mental disease? A. No. 
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Q. Doctor, does a person have to be of the hair-pulling, scream- 


ing, irrational type to be suffering from mental illness? 
THE COURT: Iam going to exclude that. That is speculative. 
MR, LEVIN: That's all. 
* * * * x 
RECROSS EXAMINATION | 
BY MR, FLANNERY: | 
Q. But you detect mental illness as you do physical. illness, by the 
presence of symptoms, don't you? Symptoms? A. That is correct. It's 
usually not any one symptom makes an individual mentally ill; it's a 
collection of a number of symptoms and a consideration of the whole per- 
sonality of the individual. ! 
Q. Now, I believe I asked this question, but I will ask again, if the 
entry into the woman's home in this case had been for the! purpose of 


stealing, you would say there was no causal connection? A. That is correct. 


* * * a” * 


THE COURT: Doctor, I would like to ask you three le four questions. 

Do I understand correctly that in your opinion what the defendant is 
afflicted with is not a psychosis but a neurosis, is that correct? 

THE WITNESS: Yes, Your Honor. | 

THE COURT: Now, of course, some of us, myself included, have 
difficulty sometimes with technical terms, and one of the purposes of ex- 
pert testimony, whether it be psychiatry or engineering or anything else, 
is to translate technical terms into laymen‘s phraseology. Now, neurosis 


is something less than a psychosis, is it not? 


THE WITNESS: Generally speaking, in most all cases a neurosis 
| 


is considered much milder than a psychosis. 

THE COURT: Yes. Well, now the code of laws of the District of 
Columbia, the District of Columbia statutes use the term insanity. Is 
this a form of insanity ? | 
THE WITNESS: According to the laws of the District of Columbia 


and my understanding of what the situation is, it rela be considered -- 
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THE COURT: Iam asking you whether the term insanity would in- 
clude this. 

THE WITNESS: What the average layman would consider as insane ? 

THE COURT: Yes. 

THE WITNESS: No, it would not. 

THE COURT: In other words, this is not insanity according to the 
average layman’s point of view? 

THE WITNESS: That is correct, Your Honor, it would not be. 

THE COURT: Now I want to ask you one more question. What do 
you mean when you Say that a crime is the product of a mental disease? 

THE WITNESS: In this particular case or in all cases? 

THE COURT: Yes, in this case. 

THE WITNESS: In this case I think what I mean, that had this per- 
son not had this compulsive neurosis to engage in these peeping tom ac- 
tivities he would have not gotten involved in this situation. In other words, 
had he not had this illness to get him involved in the peeping tom activities 
he would have not been in this situation to have committed the crime. 

THE COURT: Well, but what do you mean by saying, then, that the 

crime itself is the product of mental disease? I can perhaps ex- 
plain my question. Did he have a compulsion to rape this woman, if he 
committed rape? 

THE WITNESS: No, Your Honor, I don't think it was a compulsion 
to commit it. 

THE COURT: Did he have an inner urge to commit rape ? 

THE WITNESS: Yes, he had an urge, but I think he had a compul- 
sion to peep. 

THE COURT: Yes, I understand, but did he have a compulsion to 


commit the crime with which he is charged, in your opinion? 
THE WITNESS: Not a compulsion. The crime of rape resulted be- 


cause he was compelled to commit an act of peeping and then became so 
sexually aroused that the -- should I continue ? 
THE COURT: Yes. 
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THE WITNESS: With the act itself, what happened? _ 

THE COURT: Yes, continue in your own way. | 

THE WITNESS: That he became so sexually aroused himself in 
observing the woman that was present in the room nude that he suddenly 
impulsively decided that he was going to have sexual relations with her; 
that this was because he was already sexually aroused from being in his 
usual nightly procedure of peeping. At the time he would peep he would 


arouse himself sexually and then masturbate. And in this process 


this evening he saw the woman undressed and he suddenly -- and he had 


been observing her for approximately thirty or forty minutes. Then he 
decided that he would -- suddenly the impulse or the decision, I think his 
description was, the decision came on to get in and have relations with 
her, and he just burst in without considering anything about it but just get 
in. He broke into the apartment and had relations with her. 

His thinking and his memory for most of the events after once the 
decision was arrived at by him to do this, his thinking became rather dis- 
organized and mixed up and confused. He doesn't have too much memory 
for what took place, but he remembers some of the events that took -- did 
take place. 

THE COURT: Do I understand you correctly that this is not a com- 
pulsion that is irresistible, is it? | 

THE WITNESS: No, Your Honor, it is not. | 

THE COURT: Very well. | 

THE WITNESS: It is not a compulsion that is irresistible that he 
would commit it regardless of who had been present, and this is what my 
interpretation of what irresistible impulse would be. He had an impulse 
to do it, but had someone been present, say two men been) in the room or 
two men been passing on the street ora policeman present, he would not 

have committed it. 

THE COURT: Very well. You may step down. 


* * * * 


68 


DR. DOROTHY S. DOBBS 
called on behalf of the defendant, and having been duly sworn, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LEVIN: 

Q. Dr. Dobbs, would you give us your full name? A. Dr. Dorothy 
S. Dobbs. 

THE COURT: How do you spell your last name? 

THE WITNESS: D-o-b-b-s. 

BY MR. LEVIN: 

Q. Your place of residence and your place of employment? A. I 
now reside in Alexandria, Virginia. Iam employed as a staff psychiatrist 
at St. Elizabeths Hospital. 

Q. Would you give us your age, Dr. Dobbs? A. Iam thirty-four. 

Q. Married? A. Yes. 

Q. Now, are youa physician, M.D.? A. Yes, Iam. 

Q. Where did you graduate from medical school? 

THE COURT: I think the Government will concede that the witness 
is a qualified psychiatrist. I presume if she were not St. Elizabeths Hos- 
pital would not employ her. That will save you the time. 

BY MR, LEVIN: 

Q. And you are a psychiatrist? A. Yes,Iam. 

Q. Now, what is your position at St. Elizabeths Hospital? A. Iam 
the assistant chief of the maximum security division at St. Elizabeths. 

Q. Who is the chief? A. Dr. Maris Platkin. 

Q. Are you superior or subordinate to Dr. Owens? A. Subordinate 
to him. 

Q. How long have you been at St. Elizabeths Hospital? A. As staff 
I have been there since November 1st of 1960. 


Q. Were you there on a prior occasion? A. Yes, I was. I served 


my internship there and served four months -- 


THE COURT: Her qualifications are conceded, so let's not consume 


time unnecessarily going over her career. 


BY MR. LEVIN: 
Q@. Dr. Dobbs, in your position as a physician-psychiatrist at St. 
Elizabeths Hospital did you have occasion to have a patient: by the name 
of Samuel M. Hughes? A. Yes, I did. 
Q. Now, is this the Samuel Hughes seated at this table (indicating) ? 
A. Yes, he is. 
Q. Now, was Mr. Hughes at the hospital pursuant to an order of this 
Court? A. Yes, he was. 
Q. And for what period of time was he there? ? 
THE COURT: We have that already. It is not disputed, so let's 
move along and get to the crux of the testimony that you wish to elicit. 
BY MR, LEVIN: | 


Q. Now, would you tell the jury and the Judge -~- | 
THE COURT: Not the Judge. The Court. The Court is impersonal, 


Mr. Levin. 
BY MR. LEVIN: 
Q. Did you hear me? A. Yes, sir. 
Q. What you did as a physician- -psychiatrist with respect to Mr. 
Hughes? A. I was present at the time of the medical staff conference 
260 pertaining to Mr. Hughes, which occurred on October 9,1961. 
Q. And what took place there? A. At that time one of the physicians 
presented the history. | 
Q. Which physician? A. Iam sorry,I do not recall at the moment. 
Presented a history on Mr. Hughes. The psychologist presented the 
conclusions of his testing of Mr. Hughes. Mr. Hughes was then called into 
the conference room, was interviewed for approximately thirty minutes. 
He then left the conference room and there was a discussion held of our 
findings among the physicians present. | 
Q. And the procedure employed there, was that the same as em- 
ployed with all other patients ? ? A. Yes. : 
Q. Now, did you personally formulate an opinion as to his -- wheth- 
er or not he had a mental disease on May 11, 1961? A. Yes, I did. 
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Q. Did you also formulate an opinion whether or not he was suf- 


fering from a mental disease at the time of the staff conference? A. Yes, 


I did. 

Q. Now, would you tell us in your opinion was Mr. Hughes suffer- 
ing from a mental disease ? 

THE COURT: As of what date? 

MR. LEVIN: On May 11, 1961, and also at the time -- 

THE COURT: No, you have got to separate the two. 

BY MR, LEVIN: 

Q. All right. Was he suffering from a mental disease on May 1, 
1961 -- May 11,1961? A. In my opinion he was. 

Q. All right. Was he suffering from a mental disease at the time 
of the staff conference? A. In my opinion he was. 

Q. Now, would you tell the Court and the jury what that mental 
disease was? A. In my opinion he was suffering from an obsessive com- 
pulsive reaction. 

Q. Any other name for the disease ? A. Not to my knowledge. 

Q. And this is a recognized mental disease, recognized by psychi- 
atrists, is that right? A. Yes, it is. 

Q. Now, directing your attention to May 11, 19 61, are you familiar 
with what crimes the defendant has been alleged to have committed on 
that date? A. Yes,Iam. 

Q. All right. In your opinion were those crimes the product of 
his mental disease? A. In part, but not entirely. 

Q. All right. Explain that tous. A. It is my understanding that 
he has been charged with housebreaking, larceny and rape. In my opinion 
the housebreaking and the rape were products of his mental condition. I 
cannot find a connection between his mental condition and the alleged lar- 
ceny. 

Q. The taking of $20? A. Yes. 

Q. Now, would you tell us what information you had the benefit of 
at this staff conference? A. I had the benefit of the history as presented, 
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as I stated, by one of the physicians, as well as the conclusions of the 
psychologist , as well as, of course, the information given ‘i that time 
by the patient himself. 

Q. Now, we already have had Dr. Owens identified to us. Who is 
Dr. Brigette M. Julian? A. Dr. Julian is a member of the staff of the 
maximum security division of St. Elizabeths Hospital. 

Q. Is she -- that's a woman, is that right? A. That is correct. 

rm * * * | ok 

Q. She was present at the staff conference? A. yes. 

Q. Was Dr. Wilbur Hamman present at the staff conference ? A.Yes. 

Q. Was Dr. Eugene Stammyer present? A. Yes. | 

Q. Then there were some residents who were present? A. That is 

correct. | 

Q. Residents in psychiatry? A. Yes. 

Q. Were there three? A. Yes. 

MR. LEVIN: That's all I have. 

CROSS EXAMINATION 
BY MR, FLANNERY: | 

Q. Now, then, Doctor, when did you first see this defendant ? A. As 

I stated, I saw Mr. Hughes on only the one occasion, that is, at the time 


of the medical staff conference. | 


Q. Only once? A. That is correct. | 

Q. And for what period of time? A. Mr. Hughes himself was in the 
room approximately thirty minutes. 

Q. Thirty minutes. Now, you are aware, of course, the date of the 
alleged crime was May the 11th, 1961? A. Iam aware of that, yes. 

Q. And you would concede, as a psychiatrist, that it is most difficult 
to go back to a prior date five months before and state an ‘opinion as to 
what a persons' mental condition was on that date some five months be- 
fore? A. I would concede that there is some difficulty, yes. 


Q. There is considerable difficulty, is there not? A. Perhaps so. 


* * * 
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* * * * 
DR. DOROTHY S. DOBBS 
resumed the witness stand, and having been previously duly sworn, was 
examined and testified further as follows: 
CROSS EXAMINATION (Continued) 
BY MR. FLANNERY: 

Q. Now, Dr. Dobbs, I believe yesterday you stated that you only 
saw this defendant on one occasion? A. That is correct. 

Q. And that was on October the 5th, is that correct? A. I believe 
it was October 9. It was the date of the conference. 

Q. And you saw him for what period of time, now, about half an 
hour? A. He was in the room approximately a half an hour. 

Q. Andas a result of observing him for that period and reviewing 
information which you had at your disposal, you arrived at the conclusion 

that on May the 11th, 1961, he had a mental disease, is that right? 
A. That is correct. 

Q. And that the crime of rape, if committed by him, was the product 
of mental disease? A. That is correct. 

Q. Now, is it your opinion that the crime of larceny, if committed 
by him, was caused by the mental disease? A. In my opinion it was not. 
I am unable to find any connection. 

Q. Allright. Now, assuming that he entered this apartment on 
May the 11th, 1961, with the intent to steal, which is the crime of house- 
breaking, with the intent to steal, would it be your opinion that there 


was no causal connection between that, assuming that he did it, and his 


mental disease? A. Assuming his motivation was to steal, then in my 


opinion there would not be a causal connection. 
Q. Allright. But I take it that assuming that there was an intent 


to assault this woman, then you would say there was a causal connection? 


73 


A. Assault for sexual purposes, yes. 

Q. Now, then, you detect the presence of mental disease, do you 
not, by symptoms that a person evidences, among other methods, don't 
you? A. Yes. | 

Q. Now, will you tell the jury what symptoms of mental disease 
this defendant exhibited when you saw him on October the 9th, 1961? 

A. Other than his history, which of course you are not referring to at 
the moment, the only symptom evident at that time was considerable 
anxiety. | 

Q. Considerable anxiety? A. Yes. | 

Q. Well, it wouldn't be unusual for one facing trial ion a capital 
offense, namely, rape, to show anxiety, would it? A. That is certainly 
correct. 

THE COURT: May I interrupt with this question. I$ anxiety a 
symptom of insanity? | 

THE WITNESS: This is a matter of degree, Your Honor. Obviously, 
all of us experience anxiety from time to time. | 

THE COURT: That is what Ihad in mind. $o, the mere fact that 
a person shows anxiety is not an indication of insanity or any mental 
disease whatsoever, is it? 

THE WITNESS: If it is of a severe degree it may be one indication. 

THE COURT: Well, if a person is about to stand trial on a capital 
offense he would be very anxious, would he not, even if he was aS sane 
as you and I? | 

THE WITNESS: Yes; in fact, I would wonder if he aid not manifest 
some anxiety under such circumstances. 

BY MR. FLANNERY: | 

Q. Well, then, under those circumstances it was a normal reaction, 
wasn't it? A. The degree of anxiety was great, but not disproportionate 
to the circumstances in which he found himself. | 

Q. Is that the only outward symptom of mental disease you saw 
on that day, namely, a feeling of anxiety? A. That I could see demon- 


strated before me, yes. 
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He was alert, wasn't he? A. Yes, he was. 
He was cooperative, wasn't he? A. Yes, he was. 
His speech was coherent, wasn't it? A. Yes, it was. 


His speech was logical and relevant, wasn't it? A. Yes, it 


He was suffering from no delusion, was he? A. No, he was 
not. 
Q. What is a delusion? A. A delusion is a false belief that is 
held in spite of explanations to the contrary. 
Q. Allright. He was well oriented, wasn't he? A. Yes, he was. 


Q. By that I mean he knew where he was and what was happening, 
didn't he? A. Yes, he did. 


Q. His general intelligence you would say is average, wouldn't 


you? A. Perhaps slightly below, but approximately average. 

Q. Allright. Now, then, did this defendant on May the 11th, 1961, 
know the difference between right and wrong? A. Yes, in my opinion 
he did. 

Q. Assuming that he entered the victim's apartment for the purpose 
of assaulting her sexually, he knew that was wrong, didn't he? A. In the 
sense that if someone had suddenly interrupted and said do you believe 
such assault to be wrong, yes. 

* * 
BY MR. FLANNERY: 

Q. Let's assume that a police officer had been standing at that 
window and let's assume that the defendant went to the window and peeped 
in at this woman. Would he have done it if a policeman had been there? 
A. Certainly not. 

Q. Would he have entered the window and raped this woman ifa 
policeman had been there? A. Certainly not. 

Q. Well, then, you would not say, in view of that, would you, that 
he was acting from an irresistible impulse, an insane irresistible impulse? 


A. It is my opinion that he was acting from what we call a compulsion -- 
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if you choose to call this an irresistible impulse -- which, if not impos- 
sible to control, was certainly extremely difficult. | 

Q. You say a compulsion. What do you mean by a compulsion? 
A. Itis an urge, a drive to commit certain acts; not necessarily ofa 
criminal nature, of course. 

THE COURT: You say he could have controlled the compulsion? 

THE WITNESS: I said, Your Honor, if -- let me rephrase that. 
May I? I said that it would have been extremely difficult, if not impos- 
sible, to control. | 

BY MR. FLANNERY: 

Q. Well, now, if a man had been in that aceite ‘say this 
woman's husband or a brother, and this defendant had beeh aware of that, 
he wouldn't have had any difficulty controlling that compulsion to go in 
there, now, would he? A. He may have had difficulty, but I feel reason- 
ably sure that he would have been able to control it under those circum- 
stances. | 

Q. Inother words, he was the type of fellow who would just wait 
around until he felt a woman was defenseless and unable to protect her- 
self and then he'd sneak in a window and attack her, is that right? 

A. Idon't know, Mr. Flannery. I have no indication that! he has com- 
mitted similar offenses as your question would seem to imply. 

Q. No, Iam confining myself to this case here. He was the type 
of a fellow who on this instance went in there because he felt this woman 


was defenseless and couldn't protect herself, isn't that right? A. The 


fact that she was defenseless and no one was there certainly was a con- 
| 


tributing factor, yes. 

Q@. And he wouldn't have done it if a man had been there or if he 
thought a policeman was in the neighborhood. A. In my dpinion that is 
correct. | 

Q. Now, then, you have stated that in your opinion he had this 
mental disease and that he committed -- that if he committed the acts, 
the act of rape, that it was a result of mental disease. Now, that is 


your opinion, but what are your reasons for that opinion? | A. It is based 
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primarily upon the history as given by the patient of profound distur - 
bances, primarily in his sexual life, over a period of several years. 

Q. Well, then, you accepted everything the defendant told you as 
being true, didn't you? A. My opinion is based on this assumption that 
what he said is largely true, yes. 

Q. Well, suppose he wasn't telling you the truth? A. Then ob- 
viously my opinion would be altered. 

Q. Your whole theory would collapse, wouldn't it? A. Yes, it 
would. 

Q. Now, did you verify or corroborate any of those things that 
this defendant told you? A. No. 

* * * * * 

Q. Didn't those reports show that he was observed on the ward as 
being a person who was active and full of energy? A. In general, I re- 
call that he was able to participate in certain ward activities, yes. 

* * * * * 

G@. And he did those things in a normal manner while he was there 
and showed no evidence of mental disease, certainly insofar as these 
observations of the ward attendants are concerned, isn't that right? 

A. Insofar as their observations are concerned there is no in- 
dication there of obvious mental illness. 

Q. Of any mental illness? A. Very well, of any mental illness, 
based on their reports, that is correct. 

* * * * 
REDIRECT EXAMINATION 
BY MR. LEVIN: 

Q. Dr. Dobbs, this conference which you have told Mr. Flannery 

about, was it any different from any other conference that you have in 


the hospital for similar cases? A. No, it was --I do not recall any 


differences between this one and the vast majority of the other similar 
conferences. 


Q. Now, are these conferences the standard psychiatric practice? 


77 


THE COURT: We have had that from Dr. Owens, that this isa 

standard procedure. | 
BY MR. LEVIN: | 

Q. Now, at this conference, Doctor, in addition to talking to the 

defendant did you have other information available to you? 
A. Yes, we did. | 

Q. And did you use that information in arriving at your opinion 
and conclusions? A. Yes, I did. 

Q. Did you discuss with other psychiatrists and psychologists at 
the conference this man's condition? A. Yes, I did. | 

Q. Now, is that standard procedure? A. Yes, it is. 

Q. And as a result of what was discussed did that aid you in arriving 
at your conclusion? A. In the sense that it tended to confirm my opinion, 
yes. 

Q. Now, is that usual in trying to arrive at whether or not a person 


suffers from a mental illness or disease? A. This discussion, is it 


usual? 

Q. Yes. A. Yes. 

Q. Now, Mr. Flannery said something about being alert. Ifa 
person is alert, does that mean he does not suffer from a mental illness? 
A. Certainly not. 

Q. Ifa person cooperates, does that mean he doesn t suffer from 


a mental illness? A. Certainly not. 

Q. Ifa person is coherent when you see him, does that mean he 
does not suffer from a mental illness? A. It does not. ! 

Q. Ifa person is intelligent or has a high intelligence, does that 
mean he is not suffering from a mental illness? A. It does not. 

Q. The fact that a person can distinguish between right and wrong, 
does that show that he does not suffer from a mental illness? A it 
does not. | 

Q. Or disease. If a person engages in athletic activities, does 
that mean he is not suffering from a mental disease or illness? 

A. It does not. 
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Q. Ifa person plays cards, does that mean he is not suffering 
from a mental illness or disease? A. It does not. 
* * * * * 
THE COURT: In other words, even an insane person can do rat- 
ional things? 
THE WITNESS: Yes, Your Honor, that is entirely correct. 
THE COURT: But you think that if this defendant committed rape, 
that that was not a rational thing for him to do? 
THE WITNESS: Would His Honor be so kind as to define rational 
for me in this sense? 
THE COURT: Well, rational means rational. It means sane, nor- 
mal. Normal mentally, I mean. 
THE WITNESS: I certainly don't regard rape as a normal action. 
THE COURT: Well, of course, the ordinary moral person who has 
the ordinary civilized restraints would not commit rape, but evena 
criminal can be rational, can he not? 
THE WITNESS: Oh, yes, Your Honor. 
THE COURT: Well, now, was this a rational act in that sense, or 
not, in your opinion, if it took place? 
THE WITNESS: If it took place, in my opinion it was not. 
* * * * * 
DR. BRIGITTE M. JULIAN 
called as a witness on behalf of the Defendant and, having been first duly 
sworn, waS examined and testified as follows: 
THE COURT: You may proceed. 
DIRECT EXAMINATION 
BY MR, LEVIN: 


Q. Dr. Julian, will you please give your full name, your place of 


residence and your place of employment? A. Brigitte M. Julian, 
B-r-i-g-i-t-t-e, M. J-u-l-i-a-n. 

Q. Did you give us your address and your place of employment? 
A. I live in Bethesda, Maryland, 5312 Pooks Hill Road, Bethesda, 
Maryland; and I am employed as a Staff Psychiatrist at St. Elizabeths 
Hospital. 
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287 THE COURT: Doctor, may I suggest that you speak a , little louder 
because some of the jurors who have to hear you are quite a distance 
away from where you are seated. | 
THE WITNESS: I live in Bethesda, Maryland and I am employed 

at St. Elizabeths Hospital, particularly in the John Howard Pavilion, 

the maximum security division. | 
THE COURT: In what capacity? 
THE WITNESS: As a Staff Psychiatrist. 


BY MR. LEVIN: 


Q. Allright. Now, Dr. J ulian, you are a physician and a psych- 
iatrist? A. This is right. | 
2. Now, how old are you, Doctor? A. Iam 32 years old. 


Q. Now, how long have you worked at St. Elizabeths Hospital? 
A. A little more than three years. | 
THE COURT: I suppose the Government concedes the Doctor's 
qualifications as a psychiatrist. 
BY MR. LEVIN: 
Q. Dr. Julian, in your position at St. Elizabeths Hospital, did you 


have occasion to have as a patient one Samuel Hughes? A. Yes. I didn't 

have him as my personal patient, but I saw him during the staff 
conference at St. Elizabeths Hospital. | 

Q. Now, do you recognize Samuel Hughes as the person who is 
seated at the table here (indicating)? A. Yes, I do. | 

Q. Now, at this staff conference, is this the same conference at 
which Dr. Owens and Dr. Dobbs were present when his case was dis- 


cussed? A. This is correct. | 

Q. Now, did you have occasion at that time to talk to Mr. Hughes? 
A. I didn't personally conduct the interview, but I was listening in 
during the interview and afterwards. | 

Q. You were listening and observing? A. That's right. 

Q. At that conference did you also have available to you the hos- 
pital records and information on Mr. Hughes? A. Yes, we studied the 


record about Mr. Hughes, and before we saw him. 
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Q. At that time were you aware of the fact that he was there by 
order of this Court to -- 

THE COURT: I do not think that makes any difference, whether 
she knew whether he was there by order of this Court. 

He was there for observation, I take it. 

BY MR. LEVIN: 

Q. Do you understand that the purpose of his being there was to 
arrive at a decision as to his mental capacity as of May 11, 1961, and 
also at the time that you were having the conference? 

THE COURT: Not decision, Mr. Levin, opinion. The jury makes 
the decision. 

MR. LEVIN: Opinion. Very good, Your Honor. 

BY MR. LEVIN: 

Q. You understand what His Honor has said? A. Ido. 

Q. Would you answer the question, please? A. Yes, I arrived 
at the opinion that the patient was suffering from a mental illness and 
that he had been -- 

THE COURT: Doctor, I am afraid some of the jurors cannot hear 
you, 

THE WITNESS: I was of the opinion that the patient was suffering 
from a mental illness and had been suffering from it for a long period 
of time. 

BY MR, LEVIN: 

Q. Now, you say a long period of time. Would that long period 
of time encompass May 11th, 1961? A. Yes, it would. 

Q. It is your opinion that he was suffering from a mental illness 
on May 11, 1961? A. This is right. 

Q. Was it your opinion that he was suffering from a mental illness 
at the time of the staff conference? 


THE COURT: Well, now, that is a leading question. Reframe your 


question. 
BY MR. LEVIN: 
Q. At the time of the staff conference was he suffering from a 
mental illness? A. Yes. 
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Q. Now, would you tell the Court and the jury what this mental 
illness was? A. Yes; my diagnosis is that he was suffering from an 
obsessive compulsive reaction with associated features, but I would like 
to qualify this and say that, although this is basically a neurotic diagnosis, 
I think that the patient is much more malignantly ill and at the time of his 
hospitalization and some time prior to that was developing symptoms 
which, if they would not be treated, I think would in some time end up 
in a blatant, in a flagrant psychosis. ! 

I think my impression was that while his main symptoms were of 
neurotic nature at that time, still that the patient showed depression, 
retardation, functioning in a much lower intellectual category than his 

potential was. | 

All these symptoms made me feel that he was developing into a 
psychotic reaction. As I said, I did not think at the time he was psychotic, 
but I found indication that this was the direction he was steering into. 

Q. Now, is this what you have told us, Doctor, answer me whether 
I am correct or incorrect, that from your opinion at the time that you 
observed him, that if he did not receive -- | 

MR, FLANNERY: I object. | 

THE COURT: Please do not translate the testimony or summarize 
the witness' testimony. That is not counsel's function. | 

BY MR. LEVIN: 

Q. Inthe absence of psychiatric treatment, do you think that he 
would have developed into a psychotic? A. This is still my opinion, 
that the patient has shown, to me, indications that in some future time 
if he -- in great stress and without getting help with these very severe 
conflicts, that he most likely would end up ina psychosis, 

Q. Allright. Now, Doctor, are you aware that Mr. Hughes has 
been accused of breaking into a woman's apartment on May 11, 1961 
and committing a violent sex act upon her? Are you aware of that fact? 

A. Yes, I am aware of the fact, and the patient -- : 

Q. Wait a minute. I will ask the next question. 
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THE COURT: Just a moment. You have answered the question. 

Wait until the next question comes. 
BY MR, LEVIN: 

Q. You are aware of that fact? A. That is true. 

Q. Doctor, in your opinion was that crime, if it took place, the 
product of this mental disease of illness which you have told us about? 
A. Yes, I think there was a direct causal relationship between the mental 
illness the patient has been suffering from and the crime. 

MR. LEVIN: I have no further questions. 

CROSS EXAMINATION 
BY MR. FLANNERY: 

Q. Do you believe that all criminals, that all persons who commit 
crimes have mental diseases? A. No. I would think they all have prob- 
lems, but I don't think everybody has mental illness. 

Q. Do you think anyone who would commit a rape has something 
wrong with him mentally? A. I think so. 

Q. You would say that any rapist has a mental disease? 

A. You asked a different question. You said does anybody who 
rapes have something wrong with him mentally, andI said yes. I think 
he would certainly have some bad conflict in the sexual area. 

Q. Well, then, anyone who was submitted to you for examination 
and you had information that he committed a rape, would you feel that 
he did it because of a mental disease of some type? A. I can't answer 


a general question. I would have to have the patient to make up my mind. 


Q. Isee. Now, insofar as this patient is concerned, you only 


saw him on one occasion, didn't you? A. That is correct. 

Q. And that was some five months after the date of the alleged 
crime, isn't that right? A. That is correct. 

Q. Now, you will concede, will you not, that it is more difficult 
for a psychiatrist to go back and to render an opinion as to what a person's 
mental condition was five months before the psychiatrist saw the person? 
You will concede that, won't you? A. I would like to say that in some 
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cases, if you ask the question very specifically, it might be. I think in 
other cases it is not so difficult. 

Q. How about this case? A. I don't think it's very ee in this 
case to say what his condition was five months prior to the crime. 

THE COURT: Doctor, keep your voice up because some of the 
jurors are way over, a long distance from you. | 

BY MR. FLANNERY: | 

Q. Do you say that because you know what symptoms of mental 
disease this person exhibited on May the 11th, 1961? A. No, but I say 
that because I have studied the patient's history and whatever collateral 
information we had about him, and I came to the conclusion that the 
patient for the last five or six years has been quite disturbed and very 
much incapable of dealing with his severe problems. | 

Q. Where did you get the history? A. The history iwe got from 
the patient. I did not andI don't recall that anybody in the conference 
and during the hospitalization -- that is, who observed the patient -- 
had no doubt he was not telling us lies. I think we were very much im- 
pressed for his groping for realistically telling us what happened. We 


also got collateral information from the patient's wife and from the 


patient's mother. 
Q. Well, now, you got the history primarily from the patient, 
isn't that right? A. This is correct. 
Q. If the patient -- assuming that the patient lied to you or misled 


you, your whole theory would collapse, wouldn't it? A. No, it wouldn't. 
Q. Why wouldn't it? A. Because when aps yehiatrist makes a 

diagnosis, even the lying -- the lies a patient presents are important in 

evaluating the patient's character, what goes on in his fantasy, because 

if he lies, whatever he thinks up to tell us is a product of his mental 

functioning, and although it might not be used as factual evidence and we 

might very well wonder as to whether it is true, it can still be used for the 

evaluation of the patient's mental condition. | 

Q. You received the history that this patient had been peeping into 
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windows since he was 13 years of age, didn't you? A. Yes, as far as 1 
recall, for the last six years. 

Q. Yes. That fact, that information played a most important part 
in the opinion which you subsequently reached, didn't it? A. Yes, it did. 

Q. That information came solely from this defendant, didn't it? 

A. Lrecall that we had some information by the patient's mother, who 
stated that he had once been arrested for peeping at age 16 and because 
he was a juvenile no charges were placed against him. 

@. Was there any other information that he had been peeping into 
windows other than that one incident related to you by his mother? 

A. No, it wasn't,’ because if other people would have seen him and would 
have brought it to the attention of somebody else, most likely the patient 

would have then received some kind of disposition that would have helped 
him with the problem. 

Q. Suppose’ you didn't have that information that he had been peeping 
into windows for six years, then you wouldn't have arrived at your present 
opinion, would you? A. I don't think I can answer that question. 

Q. Why not? Why can’t you answer it? A. I have the information 
and I have no reason, as I told you before -- 

THE COURT: I think it is proper for counsel to ask an expert 
witness hypothetical questions. The question is, suppose you did not 
have any information that he had been peeping in windows, would that 
have changed your opinion? 

THE WITNESS: I think that depends very much whether I would 
have elicited from the patient about his other sexual activities, about 
his sexual history. 

BY MR, FLANNERY: 

Q. If you didn't have -- if you hadn't had -- assuming that you 
didn't have that sexual history, then you wouldn't have arrived at your 
present opinion, now, would you? A. I think it would have influenced 
my diagnosis in some way. 


Q. It would have changed your diagnosis, now, wouldn't it, Doctor, 


if you hadn't had that information? A. I cannot say that because there 
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are other factors than just the history of peeping that led me to the 
diagnosis. | 
Q. What other factors? A. The fact that the patient had been 

forced into fellatio as a young boy and had homosexual contacts later on 


and felt very uncomfortable with them; that during the time when he was 
forced into that, he was able to confide in his father about it, who dealt 
with the person who had forced him into this act; but that his father died, 
and the patient, who has a very low self-esteem and doesn't think at all 
anything of himself, he thinks he is a nothing, he felt he had no recourse 
and was very much at the mercy of this other person. That, for instance, 
played a very big role. | 

The fact that he was very promiscuous in his sexaul relations with 
women, although he was married, and he still was looking for some 

satisfaction and, I think, relief from his sexual preoccupations 
through other women; this plays a great role in -- | 


THE COURT: Doesn't the fact that he was married and had two 
children indicate a normal sexual life? | 

THE WITNESS: I don't think a marriage per se indicates very 
much at all. There are many homosexuals who are married, And the 
patient himself mentioned that, although going through the moves of 
sexual intercourse and feeling quite well at the moment, he would very 
shortly afterwards get the urge to peep again and would leave his wife 
and baby and go out and look into windows. 

I don't think it means very much, in general, and I ase think it 


means very much in this case. I think it means only thatthe patient 


really tried to establish some kind of sexual normalcy, but he just couldn't. 
BY MR, FLANNERY: | 


Q. All of that history which you have just related came from the 
patient, too, didn't it? A. Yes, it did. | 

Q. And you relied on that and believed it to be true, didn't you? 
A. I had no reason to doubt it. I frequently doubt patients" statements 
of facts. I don't think that we, in conference, talking over his history 
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given by him, had the feeling that the patient tried to -- 

THE COURT: You are going beyond the question, Doctor. 

Suppose you read the question. 

(The reporter read the question as follows: 

"And you relied on that and believed it to be true, didn't you?") 

BY MR. FLANNERY: 

Q. Did you? A. Yes, I did. 

Q. Are you aware of the fact that when he was arrested, that he 
told the police that he had entered this woman's apartment for the pur- 
pose of stealing? Are you aware of that? A. Yes. 

Q. Now, assuming that to be true, that he entered the apartment 
for the purpose of stealing, you wouldn't say that there was any causal 
connection between any mental disease that he had and his purpose and 
intent in entering that apartment for the purpose of stealing, would you? 
A. Would you repeat this question, please? 

MR. FLANNERY: May the reporter read that back? 

THE COURT: Yes. 

(The last question was read by the reporter.) 

THE WITNESS: I think rape is a way of stealing; peeping is a way 
of stealing. If you take this as a hypothetical case, I certainly don't 
think that these things have no connection with each other. 

BY MR, FLANNERY: 

Q. I must frankly say I don't understand your answer. Are you 
saying that there was a causal connection between the entry with intent to 
steal and his mental disease? Yes, or no? A. Is that a hypothetical 
question? I don't understand. 

Q. Don't you understand the question? A. No, because I have 
never had the case presented in that fashion. 


Q. All right. Iam not trying to confuse you or anything and I will 
restate the question as simply as I can. 

Assuming that on May the 11th, 1961, that this defendant entered 
the apartment, the bedroom apartment window of the victim, with the 


87 


purpose of stealing money that might be in there, would you say that 


his act in doing that was the product of his mental disease? A. I think 
I would not state it that way. | 

Q. What would you say? A. I would not say that there was any 
direct causal relationship between -- 

Q. You would say there was no causal connection, wouldn't you? 

A. (Nods head.) 

Q. Now, assume that after having entered the apartment with that 
purpose in mind, that he did steal money from the pocketbook of this 
woman. You would say, would you not, that there was no causal connection 
between that theft and any mental disease that he might have had? You 
would admit that, wouldn't you? A. I will tell you, I don't like the way 
you want me to answer your questions. For me, this is a very complex 
situation. If you ask such a specific question, that means, for me, that 
I have to disassociate everything else that I know about the patient and 
make a statement. As a psychiatrist, this is very alien to my psychiatric 
thinking. I cannot just take one point and look at it and give you a yes or 
ano. That is why I mentioned to you that I think stealing is -- rape 
and peeping, in their symbolic meaning for a psychiatrist, have very much 
in common with stealing. And this is why I feelI shouldn't answer such 
a singular question which just puts the light on one aspect. 

Q. Well, you answered the question in connection with his entry 
and his intent to enter and to steal. Can't you answer the question and 
say whether or not there was any causal connection between the larceny 
and his mental disease? Can't you answer that question?’ A. Yes, I 

think there was one. | 

Q. You think there was a causal connection? A. Yes, I think 
there was a causal connection. 

Q. Between the larceny? A. Yes. 

Q. And his mental disease. Now, why do you say that? A. I just 
tried to explain to you, I think that peeping and raping and stealing, for 
a psychiatrist, symbolically have very similar meanings. 
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Q. Now explain that, what you meant by that. A. When we go 
into the history, for instance, of a juvenile, of an adult, of an adolescent-- 

Q. I want you to confine your statement to this patient, his history 
and his alleged acts. 

MR, LEVIN: Wait a minute. I am going to object to that, Your 
Honor, because the question is not in any relation to his previous question. 

THE COURT: Suppose we have the question, pending question read. 

(The reporter read the record as follows: 

"Question. You think there was a causal connection? 

"Answer. Yes, I think there was a causal connection. 

"Question. Between the larceny? 

"Answer. Yes. 

"Question. And his mental disease. 

Now why do you say that?") 

THE COURT: Objection overruled. You may answer. 

THE WITNESS: I think we have some other historical detail about 
the patient which tells us that he did a lot of shoplifting. 

BY MR. FLANNERY: 
Q. What? A. That he did some shoplifting as an adolescent, that 


he would take things when he was shopping groceries with his mother, and 


when she discovered that and would try to put things back or take things 
out of his hand he would get temper tantrums. So I think taking little 
things has been one of his problems in adolescence. 

THE COURT: Doctor, do you mean to say -- I want to be sure I 
understand you correctly -- that there may be a causal connection between 
stealing money and obsession with sex? Is that what you mean? 

THE WITNESS: I tried to explain it by saying -- 

THE COURT: No, do you mean that or don't you? 

THE WITNESS: Yes, I think there is an indirect connection. 

THE COURT: You mean there may be a causal connection between 
an obsession with sex and stealing money, is that what you mean? 

THE WITNESS: It is possible. 

THE COURT: Well, I just want to know whether I understood you 
correctly. That was all. 


BY MR. FLANNERY: 
Q. Now, what is your reason for saying that? You stated a con- 
clusion or an opinion. Now, what are your reasons for saying that? 
A. My reasons for saying that is my psychiatric training and how we 
look at people's actions, which are controlled very often by unconscious 
motives. And, asI said before, stealing, in my opinion, raping and 
peeping and stealing have something in common, and this is something 
that I have gotten through very intensive studies of patients with similar 
problems. | 
Q. Do you believe that all recidivists, those who repeat crimes, 
have mental disease? A. I would have to see the recidivist. 
Q. What? A. I can't say whether all. I would say no. 
Q. Now, inthis particular case, when you observed Hughes on that 
one occasion that you saw him some five months after the crime, 
other than the history that he gave you, what symptoms of mental disease 
did he evidence? A. He was retarded and showed — symptoms of 
depression. 
Q. What do you mean retarded? A. Retarded in his responses, 
in his verbal responses. 
Wasn't his speech coherent? A. Yes, it was coherent. 
Was his speech logical and relevant? A. Yes, it was. 
Wasn't he cooperative? A. He was very cooperative. 
Didn't he present a neat appearance? A. Yes, he did. 
He wasn't suffering from any delusions, was he? A. No. 
He was well oriented, wasn't he? A. As far as I remember, 
he was. | 


Q. And, yet, you say he was retarded? A. I mean retarded in 


his responses to our questions; that is, although he was coherent he 

was slowed down, he showed depression, depressed affect. He was 

perplexed. In discussing many points of his life he seemed to be very 
fumbling for some explanations. | 


Q. Fumbling for an explanation? A. That's right. 
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Q. Could that be perhaps due to the fact that he was making up 
these things as he went along, trying to think of a way to put them to you? 
A. Mr. Flannery, I have already stated that I think we were all quite 
convinced about the patient's sincere effort. 

Q. Yes. Now, you say he was depressed? A. That's right. 

Q. Would you say it was unusual for someone facing trial ona 
charge of rape, a capital offense, to be depressed? Nothing unusual 
about that, is there? Is there? A. There are many patients in our 
building charged with capital offenses and, still, their affects during 
the conference vary tremendously. Also, their behavior on the ward 
varies tremendously. Also, their behavior on the ward varies 
tremendously. 

THE COURT: They act how? 

THE WITNESS: Their behavior on the ward, their day-to-day 
behavior during the period of observation varies tremendously and we 
can check on that. We know when a patient is depressed only in con- 


ference and he was going around joking -- 


THE COURT: Wouldn't a perfectly normal person who was facing 


a trial for a capital offense be depressed and anxious? 

THE WITNESS: I would think so. ButI think, also, that there was 
more than a situational factor to that, and the history revealed that the 
patient had, at times before, experienced periods of depression and 
felt very much down in the dumps. 

BY MR. FLANNERY: 

Q. Where did you get that information, from the ward attendants? 
A. The ward attendants observed it too at times. 

Q. Oh, they did? I hand you Government Exhibit No. 9 for 
identification. These are the reports of the ward attendants. 

Now, you have stated that the reports of the ward attendants in- 
dicated to you that he had been depressed? A. Yes, as far asI 
remember. 


Q. As far as youremember? A. Uh-huh. 


Q. And, of course, you relied on that in coming to your opinion, 
didn't you? A. It didn't play a very big part in my opinion. 

Q. It played some part, didn't it? A. I think so. | 

Q. Now, I will point to a notation made by a ward attendant on 
August the 3rd, 1961, wherein it states, "This patient is young and 
active and seems full of energy. He works with fellow patients doing 
ward cleaning. Has gym privileges. Seems to like the exercise it 
affords. On the ward he engages others in card games and does not 
have an idea he should always win. Seems fair in his dealings with others. 
Not looking for a chance to take advantage. No unusual behavior noted." 

Nothing there to indicate depression, is there? A. | May I read 
the other notes? | 

Q. Yes, feel free. Look at the whole thing. 


* * * * i ok 


| 
Q. Now then, have you examined the reports of the ward atten- 


dants, Doctor? A. Yes, I have. 

Q. Is there anything in there to indicate that the defendant had 
been depressed? A. It is nothing to indicate that he was not depressed. 
He was pretty well but quite unsophisticated, and the patient was quiet 
and not very much trouble and they didn't get very much involved with 
him. I think the fact that the patient didn't sleep for a long time during 
his hospitalization indicates to me symptoms of depression. 

Q. Is it indicated in here that he didn‘t sleep well? A. Yes, it 
is at one point. 

Q. Atone point? A. Yes. 

Q. Where is that? 

(The witness pointed to a document before her.) 

Q. This is a notation of July 22d, 1961. It states this man is 
making a fair adjustment to the ward. He has been conforming to es- 


tablished rules as regards smoking, shaving and bathing. | He said he did 
not sleep so well the first few nights here but did better last night. He 
said he usually tries to get along with people and will do like wise here. 
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He spends time looking at papers and magazines, conversing and 
watching TV. 

Now, are you saying that is the notation which indicates to you 
that he hasn't been sleeping well? A. No, it just reminded me of the 
fact that we did examine the patient for points of depression and we 
found that he had difficulty sleeping, particularly going to sleep at 
night and waking up early in the morning; and this was in addition to 
other symptoms which we observed. 

Q. Yes, but are there any symptoms noted in the ward attendant's 
report other than that notation of July 22d, 1961? A. I don't think that 
it states that the patient is depressed like I stated, but reading the chart 
and everything I would think this is a record of a patient who is really 
not in the best of spirits. 

Q. Well, what is in there to indicate to you the patient wasn't in 
the best of spirits? Specifically, you point to something in there, if you 
can. A. I think I explained my point that he didn't sleep well, and he 
saw doctors on call for all sorts of pain, and I think we remarked about 
ruminating about his charges. 

Q. Ruminating about his charges? A. Not knowing what he is here 
for and -- 

Q. Well -- A. He is quite depressed by the hospital environment. 

Q. He was what? A. He was scared about the hospital environment. 

Q. The fact that he was ruminating about his charges would be a 
normal reaction, wouldn't it, for one charged with rape; isn't that right? 
A. It would be understandable; yes. 

Q. Now, look at this notation here of October 14th: Patient seems 


to be quite concerned about the outcome of his case pending in Court. 


Patient has not been heard expressing any unusual ideas, mingles and 
converses freely with others, appears in no physical distress. Now, 
there is nothing there to indicate mental disease, is there? A. No. 

Q. Nothing in that note of October 14th to indicate mental disease, 
is there? A. I think he has the usual ideas. I don't think so. 


312 


313 


93 


Q. Look at this notation of September 3d, 1961: Mr. Hughes is 
very quiet in manner, seems to get along very well with his fellow 
patients and ward personnel. He participates in all ward activities, 
keeps himself neat and clean at all times, takes care of all his personal 
needs. He enjoys playing cards and watching TV and keeps himself well- 


informed on current events. He has a good appetite and causes no 


ward problems. Is there anything there to indicate a mental disease? 


A. I don't think so. 

Q. And as a matter of fact, all of these entries in there are of a 
similar nature, aren't they; showing that he was cooperative, he liked 
to go to the gymnasium, he liked to play cards, he liked to watch TV; 
and he showed really no abnormal behavior on the ward; isn 't that a fact? 
A. I think he didn't show any behavior on the ward. We really put down 
the routine description of him, that is he came out on the| ward very 
little, which confirms my idea. | 

Q. This confirms your idea that he was depressed; is that right? 
A. Yes. 

Q. Is that your answer? A. Yes, I said that. 

Q. All right. Now then, did this defendant know the difference 
between right and wrong on May 11, 1961? A. Iam quite sure he did. 

Q. Did he have an irresistible impulse to enter this woman's 
apartment and to rape her? | 

A. I can't say that because I do not think he would | Ihave if a third 
person would be there or a policeman. | 
THE COURT: I don't think I got the answer. 
Read the answer, Mr. Reporter. 


(The answer was read by the reporter. ) | 
THE WITNESS: I can't say that because I do not know whether he 
would have entered the apartment if a policeman or a third person would 
have been beside him. | 
BY MR. FLANNERY: | 
Q. Let's assume that a policeman was standing by that window of 
that apartment and the defendant knew he was there. Would he have gone 


94 


up there to peep in that window? A. Oh, I would doubt that very much. 

Q. You doubt that very much? A. That is right. 

Q. Well, let's suppose or assume that he went up to the window 
and was peeping in the window and had decided he was going to go in and 
attack this woman but then he looked around and saw a policeman walking 
his beat a short distance away. Would he have gone in and attacked that 
woman? A. Iam sure he would have run. 

THE COURT: What is that? 

THE WITNESS: I am sure he would have run. 

BY MR. FLANNERY: 

Q. He would have run away, wouldn't he? A. Uhuh. 

Q. Therefore, that impulse was controllable, wasn't it? A. Yes, 
I think there are some people that -- 

Q. That impulse in my hypothetical statement would have been 
controllable, wouldn't it, by this defendant if when peeping in the window 
he had seen a policeman come down? A. I think he wouldhave run to 
another house to peep where there was no policeman. 

Q. Suppose when he ran to the other house he saw another police- 
man, what would he have done? A. He would have gone to the next place. 

Q. He would have ranaway? A. Yes. 

Q. In other words, he would just wait until he could find a place 
where there would be a woman who was defenseless, no one to protect 
her, and then he would go in and rape her, wouldn't he? A. ThisI 
think I would not state because I don't think that the patient has a per- 
sistent history of raping. He has had a persistent history of peeping. 

Q. Let me rephrase my question. If this defendant had gone to 
two or three windows and had been frightened away by a policeman, and 
finally he came to a window and looked in and he saw a woman alone or 


with just a small child, and with no man around to protect her, 


and no policeman around to protect her, he would have gone in and 
attacked her, wouldn't he? A. I am not quite sure that I understand that. 
Do you mean to say the patient didn't rape before because he was usually 


chased away? 


95 


Q. No, I didn't say that at all. 
* * * * 
BY MR. FLANNERY: | 
Q. Wouldn't he? A. I don't know whether he would, He did this 
in one case it appears, and according to his own statement, but I don't 
know whether in every circumstance this would have happened. I doubt 
that very much because the patient got a relief of tension by just peeping, 
by peeping and masturbating, and sometimes even needing to mas- 
turbate to get sexual gratification, which I doubt the sexual gratification 
as much as relief from his tension. | 
Q. Is that your answer to my question? A. That is the answer. 
MR. FLANNERY: That is all. | 
REDIRECT EXAMINATION 
BY MR. LEVIN: 


Q. Doctor Julian, is it standard practice among psychiatrists to 


discuss with their patients their background? A. It certainly is. 

Q. Is it indispensable to a psychiatrist who is trying to arrive at 
an opinion as to the patient's mental condition? A. That is correct, 

Q. Now, is a psychiatrist trained to watch out for 4 patient who is 
trying to trick the psychiatrist? A. Certainly. | 

Q. Now, in your experience and in this particular case, did you 
watch out for such trickery? A. Yes, we did; and we didn't see any 
indication. AndI said before we were quite impressed with the patient's 


| 
Q. Inorder to fool an interviewing psychiatrist, what knowledge 


sincerity in trying to explain himself. 


would a patient have to have? A. This is difficult for me to answer, 
but I can give you some of my experiences. There were four or five 
patients who persistently behaved in a fashion that I thought there was 
a strong element of malingering in it, and we found out that when they 
stopped malingering they were basically psychotic but had malingered 
in a way that they appeared sicker than they were. But these patients 
were very disturbed to start out with. | 
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There have been other cases of giving a false impression but it 
seems that the patients, since we don't have them for only one interview 
but for ninety days, have always shown themselves up in most cases by 
their inconsistency and it was quite easy to pin them down. 

Q. Now, inthis case, did you believe the background history you 
got from Mr. Hughes? A. We believed it. We believed it -- 

THE COURT: I wonder if you wouldn't confine yourself just to 
answering questions. We would get along much more expeditiously and 
easier. 

THE WITNESS: Yes. 

BY MR. LEVIN: 

Q. I believe what the Court wants you to do is answer yes or no 
and then if we want an explanation you can give one. A. Yes. 

Q. By yes, do you mean you did believe him? A. That is right. 

Q. Now, ifa patient lies to you or fabricates or tells you something 
that you know not to be true, does what he says to you have any psych- 
iatric significance? A. It certainly does. 

Q. Why does it have significance? A. Because it is a product of 
his mental processes, and it is not so important at times what he says 
but how he says it and how he connects it and what we feel is his motive 
behind it. 

Q. Now, Mr. Flannery showed you something, I think, referred to 
as ward notes. Who makes these ward notes? A. The nursing assistants. 

Q. Are they professional people? A. No, they are not. 

Q. What are they? A. They are very different people. Some are 
just high school graduates or not even high school graduates who go 
through training at St. Elizabeths Hospital. Some are trained people 


who live in the community and they come in because they like to work 


with patients. Their background can be very different, so it is very 


difficult to give an overall answer. 


* * * * * 


Q. Now, because a person speaks coherently, does that mean he 


321 
322 


97 


is not suffering from a mental disease? A. That is normally yes. 


Q. Because a person is cooperative, does that mean he is not 
| 


suffering from a mental disease? A. No. 
Q. Because a person presents a neat appearance, does that mean 
he is not suffering from a mental disease? A. No. | 
Q. Because a person appears to be oriented, does that mean he is 
not suffering from a mental disease? A. No. ! 
Q. Because a person watches TV, does that mean he is not suf- 
fering from a mental disease? A. No. ! 
Q. Because a person mingles with other persons, does that mean 
he is not suffering from a mental disease? A. No. 
Q. Because a person eats well, does that mean he is not suffering 
from a mental disease? A. No. | 
Q. Because a person is able to distinguish between right and wrong, 
does that mean he is not suffering from a mental disease? A. No. 
* * * * ie 
DR. WILBUR ALBERT HAMMAN | 
was called as a witness by and on behalf of the defendant nd, having been 
first duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. LEVIN: 
Q. Doctor Hamman, will you please give us your full name? 
A. Wilbur Albert Hamman; W-i-l-b-u-r Albert H-a-m-m-a-n. 
Q. Give us your place of residence and your place of employment. 
A. I live at 6912 Woodside Place in Chevy Chase and I am employed in 
the John Howard Pavillion at St. Elizabeths Hospital. | 
Q. Now, Doctor, you are a physician and psychiatrist? A. Yes. 
Q. And how long have you been at St. Elizabeths Hospital? 
A. Since August 21, 1961. 
* * * * 
VOIR DIRE EXAMINATION 
BY MR. FLANNERY: 
Q. Are you certified a specialist in psychiatry and neurology by 
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the American Psychiatric Association? A. Well, the American Psych- 
iatric Association does not certify anyone as a specialist in psychiatry. 
You can become a member of the American Psychiatric Association after 
you have been in practice in psychiatry for one year. I have my application 
in. The American Board of Psychiatry certifies people. This re- 
quires three years in residency plus two years in practice beyond that 
time and I will be eligible to take the board in about three months. 
Q. You are not eligible to take the board to be certified as a spec- 
ialist yet, are you? A. This is one group that does the certification. 
A great many practicing psychiatrists are not certified by the American 
Board. 
Q. So you are not a diplomate? A. No. 
Q. Anda diplomate is one who has been certified? A. That is 
correct. 
* * 
BY MR. LEVIN: 
Q. In what capacity are you employed by St. Elizabeths Hospital? 


A. Well, Iam a medical officer in psychiatry. 


Q. And do you work in any particular building or unit there? 
A. Inthe maximum security service. 

Q. Which is known as the John Howard Pavillion? A. Yes. 

Q. Now, in your capacity of employment, did you have occasion to 
have Samuel Hughes as a patient? A. Yes. 

Q. Now, is that the same Samuel Hughes that is seated here at this 
table? A. Yes. 

* * 
BY MR. LEVIN: 

Q. What we want to know, Doctor, is what did you have to do with 
Samuel Hughes. A. I saw him several times on the ward briefly. I would 
not say that I examined him at that time. I was present at the staff con- 
ference when all the data pertaining to his case was presented and when he 


was examined and our conclusion was reached. 
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Q. At this staff conference was Doctor Owens, Doctor Dobbs and 
Doctor Julian also present? A. Yes. | 

Q. Now, did you participate in the discussion with them? A. Yes. 

Q. Did you ask the patient any questions at that time? A. Yes. 

Q. Did the others ask him any questions? A. Yes. 

Q. Did you have before you any other material or observations 
that other persons had made? A. We had a history from the patient's 
wife which had been taken by the social service and the report from the 
Federal Bureau of Investigation just to check out the validity; one way 
of checking out the validity of what he said. And we had the reports of 
the psychologists, plus the case study which had been ss by the res- 
ident psychiatrist. ! 

Q. What does this report by the psychologists consist of and also 
at the same time tell us what the resident's report consists of? 

A. Well, the resident's report consisted of a biographical history taken 
from the patient, combined with the resident's opinion of how he acted, 
what he had done in the past, but mainly it was a straightforward bio- 
graphical report of how this fellow had grown up, what happened to him 
and what he had done. 

The psychologists’ report is based on various peyelosical tests 
which are administered to the patient by the psychologists; and I cannot 


speak for the psychologists. The psychologist was also at the conference, 


so it would also include those observations. 
Q. Now, did you use all of this material in arriving at a conclusion 
as to what your opinion was of his mental condition? A. , Yes. 
Q. Now, did you come to a conclusion or an opinion as to what 
his mental condition was on May 11, 1961? A. Yes. | 
Q. Now, did he or did he not have a mental disease on that date, 
in your opinion? A. Yes. | 
Q. Now, would you tell us what that disease was? A. His man- 
ifest symptoms, by that I mean the thing -- | 
THE COURT: Suppose you tell us first, Doctor, what the name of 
the mental disease is. 
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THE WITNESS: Obsessive compulsive reaction with dissociative 
features. 

THE COURT: May I have that again? 

THE WITNESS: Obsessive compulsivé reaction with dissociative 
features. 

THE COURT: Now, you may proceed. 

BY MR. LEVIN: 

Q. Would you tell us what this means? A. Well, the obsessive 
actually -- this is as I say -- this diagnosis was based on his manifest 
behavior. I think there are plenty of indications to show this guy's 
character as a lot more fouled up than that. 

Q. When you say guy, do you mean the patient? A. Patient; 
excuse me. 

THE COURT: I don’t know what you mean by "fouled up". 

THE WITNESS: What I wanted to is come back to what I said orig- 
inally, the obsession -- 

THE COURT: I wouldn't use colloquialisms if I were you. You 
are a witness on the witness stand testifying as an expert. 

THE WITNESS: Yes, sir. 

Obsession and compulsion are usually defense mechanisms against 
overwhelming anxiety, which the patient experiences for reasons in this 
case I don't know. I don't know why he has experienced this anxiety. 

An example of compulsion is compulsive handwashing, where a 
person has to wash his hands maybe twenty-five to fifty times a day be- 
cause he will feel very nervous, very tense if he does not do this. 

An obsession is more in the intellectual realm, where a person has 
an idea which keeps going through his mind and he can't get it out of his 


mind and it interferes with his work and interferes with his relationship 


with other people. Of course, in some people the symptom is more 
severe than with others. In some people it interferes more in their daily 
life than with others. 

In this case the man had a compulsion to look through windows in 
a way which we call voyeurism. 


BY MR, LEVIN: 
Q. By that what do you mean? A. Voyeurism? 
Q. Yes. A. Voyeurism means that a person has a compulsion to 
look through windows generally at women who are dressing or in 
a state of undress. | 
Q. Is this a mental disease? A. This isa symptom of a mental 
disease just like pain is a symptom of heart failure. | 
* * * * | * 
Q. Now, Doctor, on the day of the staff conference was Samuel 
Hughes suffering from a mental disease? A. Oh, yes. | 
Q. Now, Doctor, have you been advised that Samuel Hughes is 


accused of breaking into a woman's apartment on May 11th and commiting 
a violent sex act upon her? A. Yes. | 
Q. Now, in your opinion, was this conduct or alleged conduct the 
product of his mental disease? A. Most likely it was. Now, you see, 
his major defense had been that of voyeurism, a compulsion to look 
through windows. This, asI say, is a defense, a defense against anxiety. 
It may be a defense. I am talking generally now because I really 
don't know that much about this patient. It would take six months of 
intensive interview to get this far, but generally it is a defense against 
destructive tendencies. I believe that in this case the defense mechanism 
broke down, which was going to happen eventually. This would have 
happened to this man sooner or later. He would have done this sooner or 
later; and the hostility which he was defending himself against broke loose. 
Q. Now, Doctor, the procedure which was used at the staff con- 
ference, is that the same procedure that was used with all other patients? 
A. Yes. | 
* * * * | * 
CROSS EXAMINATION : 
BY MR. FLANNERY: 
Q. Now, do you know the facts in the case, do you, what the def- 


endant allegedly did? A. Well, I am fairly well familiar’ with them. 
| 
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Q. What do you understand the facts in this case to be? A. That 
he was looking through a window of a woman's house at approximately 
2:00 o'clock in the morning, that for some reason which he cannot des- 
cribe he entered the house. I don't know how he entered it. He states 
that he has a rather hazy and vague recollection of what happened but he 
does remember having intercourse with her and then leaving. I also 
have seen the police report which indicates that he had threatened the 
woman's two year old or nine year old girl and told this woman that he 
would commit a violent act, or he would kill this girl if she did not submit 
to him. 

Q. Is it your opinion that he raped this woman because of his mental 
disease? A. Let me put it this way: If he did not have the mental disease 
he would not have done this. 

Q. Is it your opinion that he initially went to this place solely for 
the purpose of peeping in the window, or did he go with the purpose in- 
itially of raping? A. I think in view of this man's past history he most 
likely went there to peep. 

Q. To peep? A. Yes. 

Q. And what is your opinion as to why he took a knife along with 

him to peep? A. I don't know. 

Q. You don't know that, do you? Now, how many times did you 
examine this man? A. Only on one occasion. 

Q. One occasion? A. Yes. 

Q. What date? A. I believe it was August 9th. Pardon me, 
October 9th. 

Q. That was some five months after the date of the alleged crime? 
A. That is true. 

Q. You will concede as a psychiatrist that it is most difficult to 
go back and to give an opinion as to what a person's mental condition 
was some five months before you saw him; isn't that correct? A. Only 
to some extent, sir. This man's mental condition had to have, because of 


the nature of his disease, its origin in his very early childhood. The 
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| 
history of voyeurism goes back since, I believe, about the age of four- 


teen. Now, what his actual mental condition was at the cis he committed 
this rape I don't know. 

Q. You don't know what his mental condition was? | A. I know he 
was suffering from a mental disease. He has been for, well, since the 

age of six. It has become manifest since puberty, but I could not 
give you in terms of an algebraic formula what the relationship of cause 
and effect was in terms of actual rape. 

Q. You can't do that because you weren't there and you didn't see 
him immediately after the crime or before the crime, isn't that a fact? 
A. That is right. | 

Q. So you don't know what motivated him, do you, to commit this 
crime? A. No. I have a pretty good idea. The fact that he has had 
compulsion for quite a while is very compatible with his doing this; and 
I already said this individual was bound to do something like this eventually. 
And I think if I had seen him before he committed this crime I could have 
predicted that he would be a danger to society until he reveived treatment. 

Q. Now, you say you had a history that this patient had been en- 
gaged in these voyeuristic activities for a considerable period of time? 
A. Yes. | 

Q. Where did you get the history? A. From the patient and it 
was verified to some extent by his mother. In other words, he had been 
picked up in 1958 by the police. She went down to get him. She thinks 
that he was picked up for a peeping tom at that time but she isn't sure. 

Q. Is that the only corroboration of his history to you, that one 
incident by the mother where she thinks he was picked up for peeping in 
a window? A. No, this would actually have to be corroborated by a 
police report. Since he has never been caught there is no other way to 
corroborate it. | 

Q. So you had to rely completely on the history given to you by the 
patient, didn't you? A. That is true. 

Q. Now, if the history as given to you by the patient was untrue, 
your whole theory would collapse, wouldn't it? A. Well, I suppose so 
except that a history is pretty hard to manufacture. 
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THE COURT: No, just confine yourself to answering the questions. 
If it was untrue -- 
THE WITNESS: No, then I wouldn't be talking about this man. 
* * * * * 
BY MR, FLANNERY: 
Q. Now, Dr. Hamman, on the one occasion that you examined this 
defendant some five months after the crime, what symptoms of mental 
disease did he evidence, other than the history you say he gave you? 
What symptoms did he evidence? A. Well, actually, when we are talking 
about a person and his mental disease, often the symptoms are not so 
notable. His major symptoms are his past behavior. He exhibited a 
moderate amount of anxiety and some amount of depression. I think the 
most pronounced factor was the way in which he had described his past 
life, the way he told it, the manner in which he spoke about what things 
had happened to him. 
The point I am trying to make is that even our best playwrights 
are not able to write out a good history of emotional disorder. 
The way this man describes how he has seen life, the way he has 


done, what things have happened to him, what impulses have driven him 


to do, what feelings he has had about these impulses; these are the im- 
portant things in making diagnoses. 

THE COURT: Doctor, of course we have to test an expert's 
opinions by the data on which the opinion is based. 

THE WITNESS: Yes, sir. 

THE COURT: Now, counsel asked you what were the symptoms 
on which you based your opinion. Now, you have not told us that. 

THE WITNESS: The predominant symptoms are his description 

of how he has grown up, what he has done, and especially his feelings 
toward women, toward peeping and towards sex. 

Now, if you want to talk about observable symptoms that he exhibited 
while -- during the examination, there was some anxiety and some de- 
pression, but this'is not the basis, this is not primarily the basis on 
which I have come to a diagnostic opinion. 


BY MR. FLANNERY: | 

Q. Itis fair to say that primarily you based your opinion on what 
he told you, what you believed? A. Not only what he told me but the 
way in which he told it. | 

Q. What do you mean by that? How did he tell it to you? 

A. The way in which he described his feelings toward his mother, to- 
ward his wife, toward women in general; the way he described the fact 
that he had this desire to -- or, actually, this impulse, this drive to 
look into people's windows. 

It would be pretty hard to fabricate this, say, for a normal indiv- 
idual to fabricate. He would not have been able to discuss the way he 
had felt, the way things had happened to him, if he had not been suffering 
from this type of a disorder. | 

THE COURT: But, specifically, what -- 

BY MR. FLANNERY: 

Q. What did he say? A. Well, for instance, he said that he would 
have intercourse with his wife and would feel satisfied for maybe a half 
an hour or so, and then he would suddenly -- then he would gradually be - 
come tense and anxious and not quite sure why. Then he would have an 
impulse or a need to go out and look in some woman's window. He would 
then go out, find a woman who was undressing, look in the window. Either 


he would masturbate during this time or he would reach orgasm without 


masturbation, just from the looking in the window. Upon reaching orgasm 


he would feel satisfied and return home. 
THE COURT: Could he be just an over-sexed individual? 
THE WITNESS: Well, Your Honor, generally, people that are 

over-sexed, this is -- how canI say it? The appearance they give, 


generally, people who are over-sexed are pretty sick people. 

THE COURT: Are what? | 

THE WITNESS: Are rather sick people. This over-sexed, this 
appearance of being over-sexed is a symptom of an emotional conflict. 


Furthermore, the fact that he gains satisfaction, if you can call 
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it that -- temporary relief; not satisfaction -- from such things as peeping 
in windows would indicate that this is a bizarre type of inner per- 
sonal structure. This is not too different from the pyromaniac, as a 
matter of fact. 
BY MR, FLANNERY: 

Q. Well, now, you say he had this urge to peep in windows. Did 
he have an urge to rape also? A. Well, asI said before, I don't think 
he ever consciously had an urge to rape. He did have an urge to go out 
with other women than his wife. He could never be satisfied with one 
woman, I think that the peeping in windows was most likely a defense 
against rape. In other words, the rape represented a breadkown in his 
defense mechanism. Rape in this case was a hostile act, was really an 
aggressive act. The sexual connotation was only secondary. In fact, 
this man is not a mature male sexually, from a psychological standpoint. 
He has never been able to achieve sexual gratifications in a mature 
manner. He has resorted to rather bizarre promiscuous means in which 
to do this. 

Q. You say he was promiscuous? A. Yes. 

Q. You mean he had relations with other women besides his wife? 
A. He said that he did. 

Q. You believed that, didn't you? A. Yes. 

Q. With many other women? A. I don't know how many. Quite a 
few, apparently. 


Q. Well, that could indicate he just either is immoral or amoral, 


couldn't it? A. Perhaps from a strictly social viewpoint. However, 
most people who are driven toward this type of sexual activity are suffering 
from a mal-formed personality. 

Q. Would you say that every man who cheated on his wife and ran 
around with other women and was promiscuous with them had a mental 
disease? A. Every man that does it compulsively and is driven to it 
and has to do it incessantly, yes. 

Q. Now, this defendant at the time of the conference was in no 
acute -- A. I might add, in this culture. 
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Q. What? A. I would like to say just one more thing. Any man 
who would compulsively do that in this culture has a mental disease. 

Q. Inthis culture? A. In the United States and in Western -- no, 
not Western Europe, probably, but in the United States. 

Q. Oh, you draw a distinction between Western Europeans and 
Americans in this regard? A. Iam not familiar enough with the compar- 
ative ethnological studies, but certainly there are differences between -- 
I'd say Western Europeans and Americans are about the same. Certainly 

there are differences in some of the island groups in the Pacific. 

Q. Well, would you say that those in the island groups that would 
do that were not insane, but Americans who do were mentally sick? 

A. I would say that the whole cultures are very weak, and analytical 

studies done by anthropologists over a period of years have shown that 
the roots of some of these cultures are quite sick. And these cultures, 
incidentally, have succumbed under the impact of western civilization. 

Q. Did this defendant have any delusions? A. No. 

Q. He was well oriented, wasn't he? A. Yes. | 

Q. You'd say his intelligence was average, wouldn't you? A. Yes. 

Q. Now, then, assuming that this defendant went to this woman's 
window and peeped in and saw her there and decided he was going in and 
rape her because there was no one there to protect her, and assuming 
at that time that a policeman walked up the street, would, he have gone in 

345 and raped the woman? A. You know, as you pointed out before, 
I wasn't there. I wonder if he would have even been aware of the policeman. 
If he had been aware of the policeman he may well have gone off someplace 
else and looked for a woman elsewhere or tried to make himself scarce. 

Q. What is your opinion now? What is your opinidn? Do you think 
that if a policeman had been there he would have gone somewhere else? 
A. And he'd seen the policeman? : 

Q. Yes. A. Probably. Actually, I do not know hat his mental 
condition was at the time of the rape, as I have told you before. I know 


that he was sick. He may have hada complete psychoti¢ break with 
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reality and the appearance of a policeman might not have made any dif- 


ference at all. I don't know. 

Q. And he might have been completely normal on that day? 
A. No, he hasn't been completely normal for a long, long time. 

Q. You said you didn’t know what his mental state was on that 
day. You just said that. A. I said this man has been suffering from a 
rather severe neurosis for many, many years. Now, if he was -- if he 
was suffering from this neurosis, I mean if he was acting out, as he had 

in the past, as a voyeurist, and a policeman had showed up, I am 
sure he would have made himself scarce. However, if for some reason 
his psychological defense mechanisms broke down and he became tem- 
porarily psychotic, which is quite possible, then he might not have even 
been aware of the existence of the policeman. In other words, he may 
have for a brief period become even more sick then he was already. 

Q. Well, did he tell you things that would indicate that to you? 

A. Well, his vagueness in his recall of what happened could indicate 
that he had a dissociated state. Actually, the fact that he committed 
this rape in and of itself would make me presume that he must have had 
a transitory period where he was sicker than he had been. 

For instance, a man might have heart disease and have pain, and 
then he has stress and he has a heart attack; I mean, actually coronary 
thrombosis. He had been sick all this time, but something pushed him 
over the edge and he develops a heart attack. 

I think this man has been sick with this psychoneurotic condition. 
I don't think he would have raped the woman unless he had become even 
more sick or become temporarily psychotic. Not temporarily insane, 
but temporarily psychotic. 

Q. Now, his vagueness about the details could well be due to the 
fact that he was trying to cover up and didn't want people to know about 
the crime? A. This is quite possible. 

Q. Possible. Now, I don't recall whether I asked you this question 
or not, but are you taking the position that there is a causal connection 
between his mental illness and the alleged larceny? A. I don't really 
know how the larceny fits in here. 
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Q. You don't know how that fits in? Well, now, are you able to 
give an opinion as to whether or not there is a causal connection between 
the mental disease you say he had and the theft of the vietim' s $22? 

A. Without having examined the patient more thoroughly than I did, I 
would be able to give no opinion. | 

THE COURT: You have not examined the patient thoroughly? 

THE WITNESS: Well, by thoroughly, Your Honor, I mean perhaps 
seeing this man for three hours a week for six months. 1 might be able 
to find out after that length of time that there was a connection there. 

I have examined him to the extent that I am able to say comfortably 
that he has a mental disease. As to many of the finer ramifications xin 
in other words, what was the symbolism of his stealing the money or 
was it just plain greed, I don't know. | 

348 BY MR. FLANNERY: 
Q. Well, you didn't examine him very secauene then, did you? 


A. Well, as thoroughly as was necessary for this situation. 

Q. Well, would you say that -- how long did you examine him? 

A. We, ina group, examined him for approximately forty-five, fifty 
minutes and also spent time going over his record and case study. 

Q. How much time going over his record? A. Probably half an 
hour. | 

Q. So, an hour and fifteen minutes you spent on this case five 
months after the crime happened. Is that in your opinion a thorough 
examination? A. It can be. In this case, I think it was. 

Q. You think it was in this case. Yet, you admit it was not thorough 
enough to enable you to give an opinion as to the larceny aspect of this 
matter? A. As to whether this was directly causally related or not, no. 

Q. Allright. Now let's assume -- I am going to ask you a hypo- 

thetical question -- let's assume that the facts revealed that this 
defendant entered this apartment with the intent to steal, steal money, 
personal property. Now, if those were the facts would you say he was 
impelled or caused to do this by mental disease? A. If he entered the 


apartment to steal money? 
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Q. To steal money. A. Well, I don't know, since this doesn't 
really -- doesn't appear to be what happened. I couldn't really give an 
opinion on that. 

Q. Iam asking you to assume that it did happen, for the purpose 
of this question. You assume that it did happen. 

THE COURT: It is a hypothetical question. You have to accept the 
hypothesis for the purpose of the question. 

THE WITNESS: Then we would have to draw the complete character 
structure of the man, and I don't think this man would go into a building 
just to steal money. 

BY MR. FLANNERY: 

Q. Do you know that he told the police that he went in to steal 
money? A. Uh-huh, yes, I do. 

Q. Do you consider that significant? A. Well, I think many people 
who are sick and do things which they are ashamed of, afterwards try 
and cover up for it or try to admit to a lesser crime. 

Q. Well, assume that he entered with the intent to steal, did steal 
and then noticed that this woman was in this apartment unprotected, with 
just a little girl there, and then he decided that he'd just rape her since 
there was no one around to protect her. Would you say that he did that 
because of a mental disease? A. Well, again you would have to -- this 
does not fit in with this individual as I understand him. And to take this 


hypothetical question, we would have to reconstruct a new personality or 


a different personality for the purpose of answering it. 
Q. Can't you answer my hypothetical question? A. No. 
Q. You can't answer it. 
* * * * 
DR. EUGENE C. STAMMEYER 
called on behalf of the defendant, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LEVIN: 


Q. Dr. Stammeyer, would you give us your full name? 
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A. Eugene Charles Stammeyer. 
THE COURT: What is your last name, sir? 
THE WITNESS: Stammeyer, S-t-a-m-m-e-y-e-r. 
BY MR, LEVIN: 

Q. Give us your place of residence and your place of employment. 
A. Lyreside at 2613 Naylor Road, Southeast. Iam employed at St. 
Elizabeths Hospital. ! 

Q. Now, Doctor, you are a psychologist, is that correct? 

A. That's right, yes, sir. 

Q. Would you tell us the difference between a psychiatrist and a 
psychologist? A. A psychiatrist is a person trained in medical diseases. 
In other words, a psychiatrist is a person who, first of all, obtains an 
M.D. Thereafter, he goes into a specialty, which requires specialized 
training in mental illness. A psychiatrist is concerned primarily with 
mental illness. ! 

A psychologist, on the other hand, training is not -* we do not 
obtain an M.D. degree. We spend at least a comparable a aanet of time 
in training, however. Our training, though, is based on a we study normal 
as well as abnormal mental processes in our training. We are concerned 

with mental processes and not physical diseases " disorders in 
our training. | 

THE COURT: In other words, a psychologist is not | a physician, 
but a psychiatrist is a physician, is that the difference? | 

THE WITNESS: That is one difference, yes, sir. 

BY MR. LEVIN: | 

Q. Allright. Now, we have been calling you Doctor. How come 
you are a Doctor? A. I am a Doctor because I obtained a Ph.D. 

Q. Where did you obtain this degree? A. From Catholic University. 

Q. And your education prior to your obtaining your Ph.D. ? 


THE COURT: Pardon me just a moment. In what subject did you 
obtain your Ph.D.? | 
THE WITNESS: In psychology. 


BY MR. LEVIN: 

Q. Now, prior to your obtaining your Doctor's degree what was 
your formal education? A. Well, I graduated from undergraduate college 
in 1951. I began graduate study -- 

Q. Tell us what institutions, Doctor. A. Loras College in 

Dubuque, Iowa, I obtained my undergraduate degree. 

Q. IsthataB.S.? A. A B.A., Bachelor of Arts. Thereafter, 

I spent about two and a half years as a personnel manager in a local 
manufacturing plant. 

I then came to Washington, D. C., to continue my education at 
the Catholic University in 1953. In 1954, attending the Catholic University 
part-time, I began my practical training in dealing with actual patients, 
studying the theoretical at my university, obtaining training in the prac- 
tical at St. Elizabeths Hospital. I spent 1954 there, '55, '56. 

In '57 I worked in the Child Center at the Catholic University for 


one year. Whereupon, I returned to St. Elizabeths Hospital and I have 


been there since. 

Q. Now, in between the time you acquired your B.A. and your 
Ph.D., did you acquire any other academic degrees? A. I obtained a 
Master's degree in psychology. This I obtained in 1958. 

Q. From which institution? A. Catholic University of America. 

THE COURT: When did you get your Ph.D. in psychology? 

THE WITNESS: In 1961. 

THE COURT: Just this last year? 

THE WITNESS: Yes. 

BY MR, LEVIN: 

Q. Now, how long have you been employed by St. Elizabeths 
Hospital? A. I have been employed in some position at St. Elizabeths 
Hospital since 1955. I worked there in '54, but this was part of an ex- 
ternship training for which I didn't receive pay. 

Q. At the present time what is your official position at St. 
Elizabeths Hospital? A. I am a staff psychologist at St. Elizabeths 
Hospital. I am in charge of the psychological services on the John 
Howard Pavillion, which is the maximum security building. 
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Q. Now, would you tell us what do your duties consist of? What 
is it that you do for the hospital? A. At the present time my duties 
consist of supervising three trainees. I test, do diagnostic testing, 
diagnostic evaluations of patients. I do therapy for the patients. And 
I am on the faculty of George Washington University and the Graduate 
School of the Department of Agriculture. 

THE COURT: How long have you been a staff paychologist at St. 
Elizabeths Hospital? 

THE WITNESS: I have been a staff psychologist since 1959. 

BY MR. LEVIN: | 

Q. Do you have anything to do with patients at St. Elizabeths 
Hospital? A. Yes, sir, my work is primarily with patients. 

Q. What do you do with patients? A. Ido diagnostic evaluations 
with patients. I also do therapy with patients. | 

THE COURT: What do you mean by diagnostic evaluations? You 
know, those are words that the average layman does not comprehend. 

THE WITNESS: By diagnostic evaluations I mean by the use of 
certain psychological techniques I attempt to determine whether or not 
the person I am seeing has a mental disease or disorder; if so, what type. 

THE COURT: Isn't that the function of a psychiatrist? 

THE WITNESS: That is one of the functions, yes, pir. This is not 
uniquely a function of the psychiatrist, however. 

THE COURT: I thought only a physician could determine whether 
a man was ill. | 

THE WITNESS: No, sir. | 

THE COURT: That is the usual routine, to have the psychologist 
determine whether a person has a mental disease? 

THE WITNESS: Yes, sir. As a matter of fact, while it's not the 
practice here, there are several institutions throughout the country that 

are staffed entirely by psychologists; psychologists are adminis- 
tratively in charge. | 

BY MR. LEVIN: | 


Q. Now, do the psychiatrists use what you discover or find in 


your work? A. Yes, sir. 
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Q. Now, in the course of your employment did you have occasion 
to -- by the way, do you refer to your people as patients or what are 
they? A. Patients. 

Q. They are patients? Allright. Was one Samuel Hughes, seated 
at this table, ever one of your patients? A. Yes, sir, he was one of 
my patients in the testing or diagnostic evaluation that I have spoken of. 

Q. Did you make tests upon him? A. Yes, sir, I did. 

Q. And did you make evaluations upon him? A. Yes, sir. 

Q. Now, whom did you report these findings to? A. I reported 
these findings at a diagnostic staff conference which was attended by 
psychiatrists and social workers. 

Q. Was Dr.’ Owens, Dr. Dobbs, Dr. Julian and Dr. Hamman 
present at this staff conference? A. Yes, sir, they were. 

Q. Doctor, were you able to formulate an opinion as to whether 
or not Samuel Hughes suffered from a mental disease on May 11, 1961? 
A. I was -- may I answer it in terms I was able to determine that on 
October -- 

THE COURT: Just answer whether you were able to determine, 
without answering what your determination was, as yet. 

THE WITNESS: This is a difficult question for me to answer yes 
or no. 

THE COURT: Read the question. 

(The last question was read by the Reporter.) 

THE COURT: That really calls for a yes or no answer. 


MR. LEVIN: You can answer yes or no and then give an explanation, 


if necessary. 

THE COURT: Did you form an opinion on the subject ? 

THE WITNESS: I would say yes. 

BY MR. LEVIN: 

Q. Do you want to explain that? 

THE COURT: What do you mean by explain? Ask another question. 

MR. LEVIN: The witness seems to feel that he has to explain his 
answer. 


115 


358 THE COURT: Well, you either formed an opinion st you did not. 
Did you form an opinion? | 
THE WITNESS: Yes. | 
THE COURT: All right. Now ask the next question. 
BY MR. LEVIN: | 
Q. Now would you tell the Court and the jury what the opinion was? 
* * * * * 
THE COURT: Will you read the pending question, Mr. Reporter? 
(The Reporter read the question as follows: 
"Now would you tell the Court and the jury wat the opinion 
was?'') 
THE WITNESS: May I ask for the question immediately prior to 
this, please? 
360 THE COURT: Well, read the preceding question also. 
(The Reporter read the question as follows: 
"Doctor, were you able to formulate an opinion as to whether 
or not Samuel Hughes suffered from a mental disease on May 11, 
1961?") | 
THE WITNESS: Yes, and my opinion was that he was suffering 
from a mental disease. 
BY MR. LEVIN: | 
Q. On May 11, 1961? A. Yes, sir. 
Q. What was your opinion at the time of the staff conference? 


A. My opinion was that the person was suffering at that time with mental 


disease. 

Q. Allright. Now, what was this disease that he was suffering 
from? A. Probably best be classified as a psycho -neurotic reaction, 
obsessive compulsive type. | 

Q. Now, Doctor, do psychologists, as distinguished from psychi- 
atrists, express opinions on productivity? By that I mean would a 
psychologist be able to say that a certain act, be ita crime or some 


other act, was the result of mental disease? 
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THE COURT: Would he be able to say whether or not; not would 
he be able to say that itis. Now Suppose you reframe your 
question. 
BY MR. LEVIN: 
Q. Doctor, are psychologists able to formulate an Opinion as to 
whether or not conduct of a particular individual is the result of mental 


disease? A. In some occasions I would say yes. I would think that the 


psychiatrist, however, would be much more competent in this area. 

THE COURT:, Talk a little louder, Doctor. Some of the jurors 
are quite a distance away from you. 

THE WITNESS: I'm sorry. I would say that in some situations 
a psychologist might be able to formulate an opinion. However, the 
psychiatrist in this respect I think is much better prepared. Their type 
of examination is more longitudinal in terms of life history and so forth, 
in distinction to ours, which is more cross-sectional. 

BY MR. LEVIN: 

Q. In this case of Samuel Hughes did you formulate an opinion 
as to whether or not the crime which he is accused of committing was 
the product of his mental disease? A. No, sir, I couldn't state a 
definite opinion on this, no. 

Q. Now, Doctor, what were the tests and the examinations that 

you conducted upon Samuel Hughes? A. I conducted five different 
types of examinations on Mr. Hughes. One was an intelligence test. 
A second was a memory test. Third was a visual motor coordination 
test. Fourth, the Rorschach test. And fifth, the projective drawings. 

Q. Allright. Now, would you tell us what each one of these tests 
consist of? A. The intelligence test is a test which consists of eleven 
different types of items. These are all types of items that are considered 
to have some relationship to intelligence. How well a person does on 
these various types of tests are considered to tell something of his gen- 
eral intelligence. 

The second test -- 
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THE COURT: That is not a test for mental disease, | is it, the 
first one, the first test? | 
THE WITNESS: It is not a test that is used exclusively for mental 
disease, no. It is a test from which the presence of some disturbance 
in mental functioning can be determined. | 
THE COURT: Well, is that what is know as an IQ test? 
THE WITNESS: Yes. The second test isa memory, test. This 
is the type of test we refer to asa special disabilities test. The test 
was authored by the same man that authored the intelligence test that 
363 I administered here to this patient. So, there is some relation- 
ship between the scores obtained on the two. In other words, the score 
a person obtains on this memory test is related to his general intelligence, 
but it is specifically a test of memory. It doesn't include. the other dif- 
ferent types of functionings that are related to general intelligence. 
The third, the visual motor test, is a relatively simple test which 


tests primarily whether a person's visual motor coordination is disrupted 


as a result of some organic lesion. This test is given primarily to rule 
| 


out organic brain damage. 

The fourth, the Rorschach test, is a test which consists of ten ink 
blots. This is an unstructured test. There are no right or wrong 
answers here. We don't ask the subject or the patient to give us any- 
thing in particular. We simply present these ink blots to them and ask 
them to tell us anything they see in them, anything it could be. Then, 
on the basis of their responses, we are able to make certain determin- 
ations as to the type of personality. | 

The final test is the projective drawing test, which is again a 
projective test, as the name implies, and from this we attempt to deter - 
mine something of the person's concept of himself and other people. 

I might say that while I have discussed these tests as tapping in- 
dividual types of aspects of a person, we give these tests as a battery 
and we analyze them in pattern. So, in other words, what a person does 
in one test is important in interpreting another. So, we interpret the 
tests as a battery, not each individually. | 
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BY MR. LEVIN: 
Q. Inother words, you put the results of the five tests together 


and then you arrive at your conclusion? A. That's right. 


Q. Now, in addition to these tests were there any examinations 
that you conducted upon him, or any interviews? A. No. 

Q. Allright. Now -- A. Excuse me for interrupting. I did see 
this man in the staff conference, during which I occasionally ask questions. 
I don't recall specifically whether I did in this case. At any rate, I 
didn't see him for any private interviews other than the testing. 

Q. Now, were the findings of your tests and the conclusions which 
you drew, were they presented to the other physicians at the staff 
conference? A. Yes, sir, they were. 

Q. And were they used in their arriving at their opinions? 

A. Yes, sir. 

MR. LEVIN: No further questions, Your Honor. 

CROSS EXAMINATION 
BY MR. FLANNERY: 

Q. Now, then, when did you give these tests? A. I saw Mr. 
Hughes in October of 1961. 

Q. How long did you see him? A. I saw him for individual testing 
for, I would estimate approximately four or five hours. ThenI saw him 

again at the staff conference. 

Q. Now, during the time that you first saw him you merely gave 
him the series of tests, psychological tests, is that right? A. This was 
the reason for seeing him, yes. Perhaps we may have -- he may have 
told me something about his case. I am not sure it was exclusively 
testing, but this was certainly the purpose for me seeing him. 

Q. Now, these tests, the opinions that you psychologists get from 
these tests, the results, are based on percentages, isn't that right? By 
that I mean these tests have been given by a number of psychologists 
over a period of time and percentages show that certain individuals will 


answer questions in certain ways, isn't that right? A. Well, this is 
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certainly part of it. This I think isn't the complete picture. I would 

say that we use percentages in some respects, yes. 

Q. Yes. Now, you gave him the Wechsler Adult IQ test, didn't 
you? A. Yes, sir. 

Q. Which indicated, did it not, that he was a person of average 
intelligence? A. Yes, sir. 

Q. It indicated that he had an amount of tension and anxiety, didn't 
it? A. Yes, sir, it did. | 

Q. Now, there is nothing unusual about a man facing serious 
charges in court, capital case, to be tense and anxious, is there? 

A. Certainly one would expect this to create some tension and anxiety. 
But I might say in this case the amount of drop in his performance on 

certain tests was extreme in terms of what one would expect from the 

normal anxieties and apprehensiveness of this sort of thing. 

Q. Now, specifically, what do you mean by that? A. Well, this 
man, for example, on tests where common sense reasoning is not at all 
involved -- let me put it in the positive. On items where he simply could 
rely upon some abstract thinking, things that don't touch on the problems 
of daily living and inter-communicating and inter- changing ideas with 

other people, such as doing arithmetic, finding or developing, formulating 
certain abstract verbal concepts, on items like this, this man functioned 
in the average range. It's in this way that I developed opinion that 
this is a man of average intelligence. ! 

Q. In other words, he was pretty good on arithmetic, is that right? 
A. Yes, sir. 

Q. And what was that other test? A. Formulating abstract verbal 
concepts. To give an example, such things as, In what way are an axe 
and a saw alike? In what way are an orange anda banana alike? In what 
way are an eye and an ear? Abstract, taking abstractions. 

Q. He did pretty well on that too? A. Yes, sir, he did. 

Q. Well, where didn't he do pretty well on this test? A. He 


didn't do so well on things where you would -- sorts of tests, first of all, 
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that involved communicating, inter-changes with other people, using 
common sense. Here he was very naive, superficial; not at all the type 
of person you would suspect -- or, I should say not at all the type of 
answers you would suspect from a person who has shown he has average 
abilities. His vocabulary was generally very poor. 

THE COURT: Well, poor vocabulary is not a symptom of insanity, 
is it, or mental disease, is it? 

THE WITNESS: Not necessarily, no, sir, but -- 

THE COURT: There are lots of people who have a poor vocabulary 
nowadays, isn't that so? 

THE WITNESS: It's true, but a vocabulary that -- well, again, I 
am speaking in isolated terms. Vacabulary wasn't the only thing. For 
example, vocabulary was down, his ability to make common sense judg- 
ments was down also. And we would think that in the combination of 
things that were down we would suspect that a person of average abilities, 
if he is consistently down in these things, then there is something wrong 
in terms of his mental function. 

BY MR, FLANNERY: 

Q. Well, a lot of people lack common sense and have poor judgment, 
but that doesn’t mean they are mentally ill, does it? A. It means that 
they are not functioning efficiently in this particular area. 

Q. Well, specifically, what did you ask him to indicate that he 
had a poor vacabulary and had poor judgment? A. Well, I asked him to 
define words, obviously for the vocabulary. Are you interested in the 
type, the precise words I used? 

Q. Yes. A.(Examining papers) I might say on the easy items he 
started off -- for example, the first wordI asked him was, "What is 
winter?" He said, "This is a certain season of the year."' When I pressed 

him for a little more he said, "It's the cold season of the year." This is 
very good. 

Q. Very good? A. That's right. This is the beginning, now. He 


starts out excellent, is the point I am trying to make. Very soon, however, 
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he falls off to the point where he either doesn't know these things or he 


has only some superficial idea of them. For example, I asked him to 
define "enormous," and he said, "I don't know. I have héard it but I 
have never paid much attention." And I pressed him a little more, per- 
haps if he thought a little while longer he might be able to come up with 
it. He said, "I have no idea. I have heard that word before, I am sure, 
but I cannot define it." | 

Q. Did you ask him what big meant? A. Big? 

Q. Did you ask him that? A. No, sir. | 

Q. Oh. Allright. A. I might say these tests have been stand- 
ardized. IfI were to ask him what big was, I would have violated the 

standardization of the test. 

Q. That would ruin the whole test? A. It would make quite a 
difference. | 
THE COURT: Well, some people might know the word big and 
not the word enormous. Would that be a sign of mental disease? It 
might be a sign of lack of education. | 

THE WITNESS: It could be; that's right. | 

BY MR. FLANNERY: 

Q. What else do you have? A. I asked him eas "and he said, 
"Tl don't know that either, I never heard it before.' 

Q. Did you ask him what quickly meant? A. No, is 

Q. That would ruin the test too, wouldn't it? A. Yes, sir. 

Q. What else did you ask him? A. Then, for example, some 
words here he does know, which again points up erratic. | I asked him 
"terminate". 

Q. Did he know terminate? A. Yes, he did. 

Q. That was pretty good, wasn't it? A. Yes, sir, that was. 

Q. Allright. A. And this is the reason that I “ that this man 
is not functioning consistently. 

Q. Isee. What else did you ask him? A. Do you want me to go 


down the entire list here? 
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Q. Yes, I would like to hear that. A. I asked him "commence". 
This he did not know. 

I asked him "ponder," and he said, "I don't have the slightest idea." 

I asked him "cavern," and he said, "A place where you can go eat 
and drink." 

Q. Maybe he thought you meant tavern. A. I repeated the word. 
I considered this myself. 

Q. Oh. Uh-huh. A. "Designate." He said, "I heard that word 
before, but I can't give you no meaning." 

"Domestic," he knew. This is cleaning up offices, houses -- 
offices or houses or something. 

"Consume." "I heard that before, but I can't give you no meaning." 

"Terminate." As Ihave already said, he knew this. "Your term 
is up or a specific time or you have been terminated from a job." 

"Obstruct." "I have heard that, but I can give you no meaning.” 

"Remorse." None for that either. 

"Sanctuary." He defines this "pity." When I pressed him on this 
he said that it has to do with religion, which again showed that he had 


some idea here, but couldn't when I pressed him tell me more. He was 


unable to do so. 

I asked him for "matchless," and he says, ‘You don't have a 
match at all, you ran out.” 

"Reluctant." "I heard that before, but I can give you no meaning." 

"Calamity." "I heard that, but I can't give you no meaning." 

"Fortitude." "Going straight in front of you." 

"Tranquil." "Never heard of it." 

"ER difice."' "I heard it used, but I don't know the meaning ot it." 

"Compassion." "Someone you're fond of. A will for love." 

Q. Well, that could just indicate, that he didn't read very much and 
he just didn't have a good vocabulary. A. Certainly if you take that test 
in isolation, you are correct. This could mean this. Absolutely. 

Q. Allright. Now, was that the gist of that test, the IQ test? 
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A. No, not at all. This is the gist of one sub-test of the 1Q test. 

Q. What else? A. There are eleven different types of sub-test, 
six of them which involve verbal questioning, five of which involve doing 
things with your hands. | 

Q. Well, the six involving verbal testing, are they similar to that 
one you just went over? A. No, they are different types of tests. 

Q. Are they to test his vocabulary mainly? A. No, this is the 
only one that tests vocabulary. The others would say something about 
vocabulary in terms of how the person expressed himself, but they are 
not tests of vocabulary, no. | 

Q. Well, how did he express himself? A. Well, it was superficial, 


naive. 


Q. What do you mean? Be specific about that. Will you give us 


some examples of that? A. For example, the question here, "Why does 
the state require people to get a license in order to be married?" He 
says, "So it can be legal." Well, this is implied in the question. I 
pressed him more. "Well, what is the reason for this?" He can't go 
beyond this. | 

I asked him another, "What is the meaning of this saying: Shallow 
brooks are noisy.' 

Q. What did you say? A. Shallow brooks are noisy, 

Q. Oh. A. He says, "It's easier to fall, easier to crumble or 
something." I felt that this was somewhat peculiaf in terms of what he 
had given me, so I questioned him and I found out that he had interpreted 
it as shallow bricks are noisy. | 

THE COURT: Well, are all these things indications pf insanity or 
mental disease? 

THE WITNESS: Not -- : 

THE COURT: They may be indications of ignorance | or poor edu- 
cation, may they not be? | 

THE WITNESS: Except if they are ignorance and poor education 
one would expect them to be consistently. Now, why should arithmetic, 
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for example, be any better than some of these things, if this is a lack 
of education? Certainly arithmetic is one of the things most closely 
associated with schooling and education. 

BY MR. FLANNERY: 

Q. Well, now, did you ask him some difficult problems in arith- 
metic? A. Some fairly difficult questions, yes, sir. 

Q. What did you ask him? What is a difficult one you asked him? 

A. The most difficult question I asked him -- excuse me, I will 
have to rely on my memory -- "If a worker's salary is sixty dollars per 
week and fifteen per cent of his pay is withheld for taxes, how much does 
he receive each week?" 

This he is required to do without paper or pencil. He was able to 
do this in nineteen seconds. 

Q. Well, some people have an ability to do well in school on arith- 
metic or geometry or something of that nature, and do poorly in languages. 
That is very often the case, isn't it? A. I wouldn't say it was very often 
the case. I think the association I have had with children in school is 
that they are fairly -- the general rule is if they are a poor student in 
arithmetic, they are apt to be poor in other subjects. There are occasions, 
but I think even on those occasions these children are referred to various 
clinics, something of the sort. 

THE COURT: Aren't there a great many children who are excellent 
in English and very poor in mathematics? Many people cannot handle 
mathematics; isn't that so? 

THE WITNESS: I think perhaps if we are speaking of higher math- 
ematics, this is true but ordinarily this is not the case, that there are 
people that are brilliant in one subject and very poor, at the bottom of 
their class, in another. If such a thing occurs, I think most of the in- 
structors would suspect that there is either something in their presentation 
of it, perhaps. 

THE COURT: Well, that is a matter of education rather than psych- 


ology. Therefore, I disagree with the witness because I have seen many 


people good in one subject and poor in another. 


125 


MR. FLANNERY: Yes, sir. 

THE COURT: And I think we all have. 

MR. FLANNERY: Yes, sir; I won't belabor that test. oy more, 
Doctor. 


BY MR. FLANNERY: | 
Q. Let's pass on to the other one you gave. You gave a Wechsler 


memory scale test, did you? A. Yes, sir. | 

Q. Now, that indicated, did it not, that he had nothing organically 
wrong with his mind, his brain? A. That's right. 

Q. That's right, isn't it? A. Yes, sir. 

Q. Then you gave him a Bender-Gestalt test, didn't you? 
A. Yes, Sir. ! 

Q. Is that the same as the visual motor test? A. Yes, sir. 

Q. And in that test you give a person geometrical fquree to copy, 
don't you? A. That's right. | 

Q. And the purpose of that test is to determine how well he can 
function with his hands and then it makes some interpretation personality - 
wise; is that right? A. Yes, we make certain personality interpretations 
from this test, as I have previously stated. The prime purpose of the 

test, however, is to get some idea of a person's visual motor 
functioning or his perceptions. ! 

THE COURT: What do you make him do, for instance, in that 
test? | 
THE WITNESS: I am sorry? 
THE COURT: What do you make the patient do in that test? 
THE WITNESS: I simply present nine geometrical designs to him, 
present him with a sheet of paper, and ask him to draw them for me while 
he is looking at them. : 

BY MR. FLANNERY: 

Q. You mean you give him blocks? You put blocks ona table, 
ask him to copy them, is that it? A. No, it is simply a sheet with a 
geometrical design on it. There is a white card. | 
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THE COURT: You ask him to copy a drawing, is that it? 

THE WITNESS: That's right. 

THE COURT: Well, what if he is poor in drawing? Lots of 
people are. 

THE WITNESS: That's right, but we don't -- this type of quality 
certainly we see much difference in this type of quality but we can cer- 
tainly, if a -- well, let me put it this way. 

The quality is always evaluated in terms of the total test picture. 
Again, certainly, to use your point that a person can be good in other 
things and a poor drawer, I would say that some people do better in 
working with ideas than they do in working drawing things with their 
hands. Not everyone is an artist. 

However, there are certain gross distortions that we are able to 
pick up here that give us information in terms of organic brain disorder. 

BY MR. FLANNERY: 

Q. Allright. Now, specifically, what did you tell him? What 
geometrical figures did you tell him to copy, square? A. There are no 
squares. The first one involves a circle with a diamond in juxtaposition. 
It's two figures in juxtaposition. The second -- 

Q. How did he do on that first one? A. He did all right. 

Q. Did all right. Let me see what he did (examining the card 
referred to). 

You say he did pretty well on that? A. Yes, sir. 

Q. What did you give him next? A. The next -- you mean the 

next test or the next figure? 

Q. The next figure. A. The next figure is simply a series of 
dots, twelve, I believe. 

Q. How did he do on that? A. All right. 

Q. Pretty good? What did you give him next? A. The next, I 
am going to have some difficualty in describing, Iam sure. Thisisa 
series of eleven ovals. These ovals are arranged in units of three and 


there is a slight angle. In other words, there -- they would go like this 
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(indicating) and there would be eleven of them ina row. 
Q. Three? A. Eleven threes; that's right. 
Q. Eleventhrees? A. That's right. 
Q. Allright. A. Iam sorry, I can't describe it more effectively. 
Excuse me, I believe I may have these with me. | 
Q. All right. | 
(The witness examined some papers in front of him.) 

A. Yes, this is the first one. 
Q. That is the first one; he did pretty well on that, all right. 
That is the second one? (Indicating) A. This is the second. 
Q. Allright. A. This is the third one I was just describing 

(indicating). 
Q. Yes. How did he do on that third one? A. He did all right. 
Q. Did all right on that one, too. All right. | 


What is the next one? A. This one (indicating). 

Q. Yes, how did he make out on that? A. He didn't do so well 
on this one. | 

Q. Well, let's see what he did. (Examining card with witness.) 
Maybe he was getting tired at that time of copying all those dots and 
circles, don't you think? A. Perhaps so, except that he did better on 
the next. | 

Oh, Isee. Well, now, this is -- A. This is it here (indicating) . 


Oh, Isee. A. The angulation is rather poorly done. 


Q 
Q. Where, right here? A. This one right here (indicating). 
Q 
Q 


Yes, all right. A. The next one he did fairly well on this. 

Q. How about the next one after that? A. Well, he tended to 
make the gap in here somewhat larger than -- : 

Q. By the gap, do you mean this distance down here? A. No, the 
space between the half circle here and the dots going up in the line. 

Q. Oh, and -- A. But, other than that, it was ely well repro- 
duced. 

Q. All right. What was the next one? A. This next one, again, 
he had difficulties in the curvatures. 
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Q. Let's see how he did on that. Do you have it? 
(The witness showed the test paper to Mr. Flannery.) 


Right here, that isn't too bad, though, is it? A. It certainly is 
not bad enough to suggest any organic difficulties. There are certain 
distortions there that we might interpret symbolically but, as I pointed 
out there, there is not enough distortion to indicate any organic damage. 

Q. What is this here, see the copy of this on here which is sym- 
bolic of something to you? 

A. Well, this sort of -- the freedom with which one moves in 
making these same sort of curves is considered to be related to one's 
emotional freedom and this has been found to be related. People that 
have difficulties here in terms of getting this angle correctly, flattening 
the curves somewhat, are people who tend to have difficulty in relation- 
ships of interpersonal nature. They don't get along well with other people. 
They seem to become tense. 

Q. What was the next test? A. The next test? 

Q. No, the next card. A. This is the next card (indicating). 

Q. And is this his copy of it? A. Yes. 

Q. What significance do you attach to that? A. Well, I thought 
perhaps -- this isa rather bad distortion here of an angle. He has 
gone in exactly --.or, I should say, rather than going out, so I repeated, 
thinking that this might be an indication of some -- although minor -- 
might indicate some difficulty in motor control or perception. 

Q. Yes. A. WhenI repeated it he improved this. 

Q. Did pretty well the second time? A. Yes. 

Q. What significance do you attach to that? A. Well, these figures 
are symbolic, are associated with sexual -- people who have sexual 
problems quite often have difficulty on these last two figures here. 

THE COURT: Doing what? Have difficulty in what? 

THE WITNESS: Difficulty in reproducing these figures. 

MR. FLANNERY: You mean the fact -- . 

THE COURT: Pardon me. 

MR, FLANNERY: Excuse me. 
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THE COURT: You say a person who has sexual problems has 
difficulty in drawing figures? | 

THE WITNESS: That's right. This has been empirically estab- 
lished by research, research publications. | 

THE COURT: All right. | 

THE WITNESS: Certain things, certainly this is one aspect of 
advertising, that certain symbols or certain designs and things are sym- 
bollic for people and apparently these have some symbollic association 
of sexual concepts, sexual concerns. | 

BY MR. FLANNERY: 

Q. What was the next card? How did he do on that one? 
A. Again, he had some difficulty. 

Q. This one here? A. Yes. 

Q. He didn't put that star in the center quite well, did he? 

A. Well, not only didn't he put it in the center, he made the -- 
the angles are blunted. The triangle is not only not in the center but it 


doesn't touch the two sides as it does here. | 


Q. What does that indicate to you? A. Well, in and of itself -- 
again, this is a difficulty I am having. l 

Q. Yes? A. Iam talking in terms of isolated aspects. Certainly 
this, again, fits in with the difficulty with interpersonal relationships. 

Q. Does that indicate some sexual preoccupation? A. Not 
necessarily a sexual preoccupation. | 

Q. What do you mean, "interpersonal relationships"? Inability 
to get along with others? A. Difficulties in getting along with others, 
yes, tensions and relationships with other people. 3 

Q. Did you know that he had worked at the Post Office for two 
years? A. I was aware that he was working at the Post Otte; I am not 
sure I knew how long he had been working. 

Q. Have you ever talked to any of the people who worked with him 
at the Post Office? A. No, sir, I have not. 

Q. You were never informed that he had difficulty getting along 
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with people there, were you? A. No, sir, but this is not essentially a 
social relationship. Again, this is a more occupational relationship, I 
think. 

Q. Was the next test the ink blot test, the Rorschach test? 

A. Yes, I gave the ink blot test, the Rorschach. 

Q. And that indicated to you that he was occupied, or preoccupied 
with sex, didn't it? A. Yes, sir, it did. 

Q. Do you have those ink blots with you? A. Yes, sir, I do. 

Q. Will you just show us a few of those to indicate how he reacted 
to that test? 

(The witness showed a large ink blot to counsel. 

You showed him that, did you? A. This is the first part I gave 
him, yes. 

Q. Would you hold that up so the Court can see it, please? 

A. All right. 

(The witness showed the ink blot card to the Court.) 

Q. Now, what did you ask him about that? A. I didn't ask him 
anything. As I presented these cardsI said, "I am going to show youa 
series of cards with designs on them made out of ink blots. I'd like to 
have you tell me anything you see in them, anything it could be." 

Whereupon, I presented this. His initial response to this card 
was a spider. 

Q. A spider? A. "A spider or something, I don't know; that's 
all I can make out of it." 

Q. What is it supposed to look like? A. Well, it's not really 


supposed to look like anything. In other words, we are not expecting 


certain answers from him and giving him a score or a number if he gets -- 
the only thing I can say is, to about 90 people out of 100 this looks like 
a bat. 
Q. Abat? A. That's right. 
Q. And he thought it looked like a spider? A. He considered it 
to look like a spider. 
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THE COURT: Well, is that a symbol of mental spaselanitie 

THE WITNESS: Not in and of itself, Your Honor, no. It is not. 

BY MR. FLANNERY: | 

Q. Allright. Did you show him another card? A. 1 might say 
here that I pressed him for more. He looked at it for quite, a length of 
time and could find nothing more here. 

When I presented this, ae a different card) he feeds "That 
looks like a woman's vagina." 

Iam sorry, the card was in this position at this time! (The witness 
inverted the card from the previous position in which he held it. 

Q. Would you hold that up so the Court can see it, please? 

(The witness showed the card in question to the Court.) 

All right. A. It was this part here, this red. | 

Q. Yes, you thought that was unusual when he said that? 
A. Well, no, again, we are speaking in isolation. He says -- I ques- 
tioned him about this. Incidentally, what we do as we present all ten of 
these cards is to allow them to respond freely except for an occasional 
encouragement. If we think the person isn't giving us quite enough and 
we'd like to get some more, we suggest they look at it a al longer. 

This is the only intervention we have. | 

Then, after we finish it, we go back and question them in terms of 
where they saw and why, what about the blot reminded them of it. 

THE COURT: How does the majority answer to that card, or is there 


one? 


THE WITNESS: Yes, there is, Your Honor. Many people see this 
as two persons playing pattycake or as two bears. | 
BY MR. FLANNERY: 
Q. Asto what? A. Two bears, the heads of two bears. 


Q. Two people playing pattycake? A. Most of them are two 
people playing pattycake, two people in some sort of activity or other. 

Q. And that would be a normal answer? A. In other words, -- 
are you suggesting that if some one Says this, that then they are normal 


and we need not go on; is that what you mean? 
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Q. No. Would you say that was a normal answer if someone said 
that was two people playing pattycake? A. I would say it's an answer 
that we might expect in a normal person. 

Q. Allright. What's the next one? A. I wouldn't say beyond that. 

Let me talk about the questioning here. He said it's the shape of the 
-- if you hide this, suggesting the two lower projections here, "If you 
hide this, it looks just like it,"' referring to the vagina. "It looks like 
you can see a penis right in it, looks like you can see the skin of the 
penis drawing back and it's going in." 

Q. What was the next card? A. The next card seen in this position 
(indicating) "seems like somebody got shot or cut, one, "meaning shot 
or cut, either one. 

Q. What's it supposed to look like? What does the majority of 
people say it looks like, normal people? A. The majority of people 
would see this as -- the black as two people in some sort of activity. 
They might see the center as a butterfly or a bow tie. He sees the card 
this way (turning card). He looks initially like this and sees nothing, 
turns it over, back over again, sees it as somebody that got shot or 
cut, says it looks like a person because of the arms and hands, and this 
is shaped like the back of a person's head (indicating). This looks like 
blood dripping and this looks like the wound. (indicating) 

Q. Yes. Let's just look at one more card. I don't want to unduly 
prolong this but let's look at the next card and show that to the jury, will 
you, please? A. This card here, he says this looks like some kind of 

an insect, this shape, the design of it, mostly the head, the head 
being in this area (indicating). 

Q. Was that an abnormal answer? A. Not abnormal, although 


it's considered -- it's not of good form quality. This, in and of itself, 


does not make it -- but, again, in the whole pattern it is a childish sort 
of an answer. In other words, it is not an answer that took a whole lot 
of energy. 


Q. All right. Now, let's go on to the final test. You gave him 
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what you call a projective drawing test, did you? A. Yes, sir, I did. 


Q. And in which, I believe, you asked him to drawa person, 
draw a person of the opposite sex, is that right? A. First, the first 
instruction is, draw a person. Then, after he has completed the first 
person, you establish the sex and then ask him to draw another. 

Q. Well, do you have the drawing when you told him to draw a 
person? A. Yes, Ido. | 

Q. What did he draw? A. This is his first crawing. He calls 
this a man. (Indicating) 

Q. Calls thata man? A. Aman, m-a-n. 

Q. Well, is there anything which indicates there that any abnor - 
mality exists? A. In and of itself, I wouldn't say that if I saw a drawing 
like this from someone, I wouldn't say in and of itself that he had neces- 
sarily, that he would necessarily be abnormal, no. I would certainly 
want to see more, however, if I saw this drawing from someone. 

Q. Did you ask him to produce more? A. WhatI meant by more 
was more of the other types of test material. I did ask him to produce 
another figure, yes. | 

Q. What was that? A. I then asked him to drawa woman. 

Q. Allright. A. This is his woman. (indicating) | 

Q. That isn't too bad, is it? I mean, it's not an expert drawing 
but do you see anything abnormal about that? A. Well, it's very childish. 
There are three legs. 

Q. Three legs? Oh, I see. And did you conclude ae that that 
he had a mental disease? A. Not from this alone, no. | 

Q. Allright. A. His comment here was, "I want to put a breast 

on her but I don't know how, I don't know how to put no breasts on." 

Q. Uh-huh. What else did you give him in that ee A. This 
was the extent. | 

Q. Was that the extent of the projected drawing test? A. That's 
right. | 
Q. And what did that indicate to you, those two drawings? 
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A. Well, I considered these two drawings as being childish, immature, 
evasive. The teeth in the figures, despite the fact that they are very 
crude figures generally, he takes the trouble to put teeth in them and 
teeth in drawings is empirically obtained from people who tend to be 
very hostile, generally hostile people. 

Q. If they put teeth in the drawing they are anti-social or hostile, 
is that right? A. No, sir, not necessarily. 

Q. Just hostile? A. This isn't what I have said at all. 

Q. Oh? A. I have said that the drawing is very crude. Many 
people who would draw very elaborate drawings and elaborate many details, 
it might not be unusual at all to find teeth in them, but in a very crude 

drawing, this is practically the only detail that is elaborated on. 
This is unusual. 

Q. Now, is it fair to say that, based on those tests which you 
have told the Court and jury about, you came to the opinion that he had 
a mental disease, namely, psychoneurosis? A. That's right. 

Q. That's right. However, I believe you did say that you are in 
no position to express any opinion as to whether or not, on May the 11th, 
1961, the criminal acts, if committed by him, were caused by this mental 
disease, is that correct? A. I cannot say whether those acts were 
caused by this mental disease, no. 

MR. FLANNERY: That's all. 

THE COURT: Doctor, these tests were performed in October, 
is that correct? 

THE WITNESS: Yes, that's right. 

THE COURT: Well, the question that you were asked to express 
an opinion about was whether the defendant had a mental disease, in your 
opinion, as of May 11th, five months earlier. Did you have that in mind? 

THE WITNESS: Yes, I did. I think that, as you have already 
pointed out, there are certainly -- or perhaps counsel has pointed out -- 
the fact that one is, when one is charged with a serious crime, one finds 


himself in a mental hospital, this undoubtedly accentuates certain aspects, 
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395 but the type of things here, the general pattern of his functioning 


here suggests a person who has had long-standing difficulties. This is 
not something that has occurred within the past month or two. 

THE COURT: Very well. | 

THE WITNESS: Or immediately prior. | 

THE COURT: Any further questions? 

MR. LEVIN: Just a couple, Your Honor. 

REDIRECT EXAMINATION 
BY MR. LEVIN: 

Q. Doctor, these tests which Mr. Flannery went into detail, are 
these standard tests used all over the United States? A. Yes, all over 
the world, actually. They are, of course -- they are in different languages 
and in some places -- but they are very popular tests used by clinical 
psychologists all over the world. | 

Q. The grading and the interpretation which you place upon the 
results, is that standard throughout the United States and in the rest of 
the world? A. Well, as far as the scoring, yes, that's right. There is 
a published scoring. As far as the interpretation is concerned, certain 
people may accentuate certain aspects of the test in interpreting it. Some- 

one may accentuate something else. | 

In other words, I am not saying that just from looking up certain 
numbers in a book that we can interpret these things. This is what is 
the reason, when we study for five or six years in order to be able to 
interpret these things, so, in the part of the interpretation, we may 
accentuate, maybe somewhat different than what someone else would. 

MR. LEVIN: All right, thank you. | 


* * * * 


MR. LEVIN: At this time the defense rests. 


* * * * 
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ALBERT E. MARLAND 
was called as a witness by the Government and, being first duly 
sworn by the deputy clerk, took the witness stand, was examined and 
testified as follows: 
DIRECT EXAMINATION 
THE COURT: Now get the witness’ name. 
BY MR. FLANNERY: 
Q. Please state your full name, Dr. Marland. A. Albert E. 
Marland, M-a-r-l-a-n-d. 
Q. Very well; you are a physician, anM.D., are you not? A. Yes. 
Q. Also a psychiatrist, are you not? A. Yes, sir. 
Q. And do you practice psychiatry in the District of Columbia? 
A. Yes, sir. 
Q. Very well; how long have you been practicing psychiatry? 
THE COURT: Well now, just a moment; before we proceed, I 
think I will hear counsel now. 
AT THE BENCH: 
* * * * * 
MR. LEVIN: My objection to this witness testifying is two-fold. 
One is that the calling of this witness violates the ruling in Edmonds vs. 
United States. 
a * * * * 
THE COURT: Yes, I understand he is a psychiatrist. He stated so. 
Now, what is your objection? 
MR. LEVIN: That I have never been advised nor my consent ever 


received from me for him to examine this man. He was never ordered 


to do so by the Court. I never got a copy of any report from him. 
THE COURT: Well, I am going to overrule that objection. 


* * * * * 


THE COURT: * * * Objection is overruled. 


* * * * 
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MR. LEVIN: MayI say this, Your Honor: 

As long as he says he is going to call four other witnesses, let my 
objection go to those so I don't have to raise it again? 

THE COURT: No, of course you wouldn't have to raise it again. 


The objection goes to all rebuttal witnesses whose names are not on the 
list. | 


Now, I want to say this to you, however, Mr. Levin. | You know I 
| 


am always interested in justice rather than technicalities. If you are 

taken by surprise and need time to prepare to cross examine these 
witnesses, I am perfectly willing to give youa day or two continuance to 
prepare for that. ! 


* * 
| 


Washington, D.C. 
Friday , February 16,1962. 


* * * * 


DR. ALBERT E. MARLAND 
* * * 
DIRECT EXAMINATION (Continued) 
BY MR. FLANNERY: 


* * * * * 


Q. Now, then, Doctor, I would like to ask you a few brief questions 


about your background. When did you graduate from medical school ? 


A. In 1919, from Georgetown. 

Q. And, Doctor, are you a member of the Commission on Mental 

Health? A. Yes, Iam, and have been since 1938. 

Q. The Commission on Mental Health, is that an arm of this Court, 
appointed by this Court? A. Yes, we are appointed for four-year terms. 

Q. And have you been reappointed each four years since 19 38? 

A. Yes, sir. 

Q. You are presently a member of the Commission on Mental Health 
of this Court, is that right? A. Yes. 

Q. And as a member of the Commission on Mental Health what are 
your duties, Doctor? 

* * * * * 

THE WITNESS: It is the function of the Commission on Mental Health 
to examine patients, examine witnesses, and determine whether patients 
are in need of hospital care and to make recommendations to this Court as 
to their findings. 

BY MR, FLANNERY: 

Q. Very well. Doctor, have you had occasion to testify as an expert 
in the District Court for the District of Columbia on many occasions? 
A. On many occasions I have. 

416 MR. FLANNERY: I submit that the Doctor is qualified. 
THE COURT: Yes. 
MR, LEVIN: May I ask the Doctor a few questions , Your Honor ? 
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THE COURT: No, you can do that on cross-examination. T hold he 


is qualified. He is a member of the Commission on Mental Health and has 
been for years. The Commission on Mental Health is an arm of this Court. 
MR. LEVIN: On cross-examination will I be -- 
THE COURT: You may proceed, Mr. Flannery. 
You have a right to cross-examine him at the proper time, if you wish. 
BY MR. FLANNERY: : 
Q. Now, then, Doctor, pursuant to a request from the Office of the 


United States Attorney did you examine Samuel M. Hughes? A. I did. 

MR, LEVIN: Your Honor, may we approach the bench at this time? 

THE COURT: No, you may not, as yet. He may answer yes or no. 

THE WITNESS: I did examine him. | 

BY MR. FLANNERY: | 

Q. You did. And on how many occasions? A. On three occasions 

I saw him, June 19th, on November the 24th, and on the 7th of De- 
cember. The last was very brief. | 

Q. 1961? A. Last year. | 

Q. And the first examination was June the 10th, which would be just 
about a month after the date of the alleged crime, is that right ? A. Thirty 
days. | 
Q. All right. Now, asa result of your examinations of this defend- 


ant did you reach an opinion as to his mental condition? 
| 


MR, LEVIN: Objection, Your Honor. 

THE COURT: Let him answer yes or no. That is a preliminary 
question. You are premature, Mr. Levin. 

THE WITNESS: Yes, I did. 

BY MR, FLANNE RY: 

Q. You did. Very well. Now, then, in connection with reaching that 
opinion did you familiarize yourself with the records of St. Elizabeths 
Hospital in connection with this case? A. Yes. | 

Q. And with the reports of the psychologist? A. Yes, sir. 

Q. Asa matter of fact, you were sitting in Court yesterday and 
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heard the psychologist testify, didn't you ? A. Idid. 

Q. Are you familiar with the facts in this crime? A. Yes. 

Q. In this case. When you talked to the defendant did you get a his- 
tory from the defendant? Just answer yes or no. A. Yes. 

THE COURT: Now do you wish to be heard? 

MR, LEVIN: Yes, I wish to object. 

THE COURT: You may come to the bench. 

(AT THE BENCH): 

MR. LEVIN: I want to object to this witness testifying in this case 
about anything -- 

THE COURT: I can only entertain an objection to a specific question 
before the Court. 

MR, LEVIN: I object to his stating anything about any conversation -- 

THE COURT: Read the pending question. 

(The Reporter read the question as follows: 

"When you talked to the defendant did you get a history from 


the defendant? Just answer yes or no.") 

THE COURT: Do you object to that question? 

MR, LEVIN: Yes. 

THE COURT: Now what is the ground of your objection? 

MR. LEVIN: As stated in -- 

THE COURT: Tell me what the ground is and then give me your 


authorities. 

MR. LEVIN: This Doctor was not appointed by the Court. 

THE COURT: What is the ground of the objection? 

MR. LEVIN: That permission to examine him was not granted, that 
I was never given his name, I was never given a copy of any report -- 

THE COURT: Ido not know any rule of law which requires permis- 
sion of defense counsel. 

MR. LEVIN: I think it's stated in the case of Edmonds vs. United 
States, Page 144 I call to the Court's attention. 

THE COURT: Let me see it. 

(The book was handed to the Court by Mr. Levin). 
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THE COURT: That does not bear you out. What it says is: 

"As to whether it is proper for the prosecution to have psy- 
chiatric examinations of the accused made on its ownjauthoity rather 
than proceeding by authority of the District Court under statutory 
procedure we express no view. We think, however, that if such an 
examination is made, the better practice would be to obtain the con- 
sent of defense counsel, and if, as here, the accused is without coun- 
sel, to let him retain counsel or have counsel appointed for him be- 
fore proceeding with the examination." | 
Now, that is just an expression of the writer of the opinion, and I do 

not know who wrote it because it is a per curiam opinion, with Judges 
Miller, Danaher and Bastian dissenting, as to what the better practice is. 
It does not hold that the Government has no legal right to send in a doctor 


to examine the defendant. 


Defense counsel does not have to get the prosecution's consent to re- 


tain a doctor and send him in. 

Objection overruled. 

I will allow this witness to testify. | 

MR. LEVIN: There is one other point I would like to call to the 
Court's attention. The Doctor has testified as to specific dates when he 
examined. Now, if Your Honor will note in the record, I was not -- 

THE COURT: What is your point? : 

MR, LEVIN: One point is, when the defendant is without counsel -- 

THE COURT: I have already overruled the objection. 


* * * * | * 
BY MR. FLANNERY: | 
Q. Now, you said that you did get a history from me ‘defendant ? 
A. Yes; in fact, I got two different ones. 
Q. You say that you obtained two different histories | from the de- 
fendant? A. Yes, sir; they were not the same in the first two cases, 


* * * * | ok 


Q. Now, I don't want you to relate what he might have told you, if 
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he did, about his alleged participation in this crime, but excluding any- 
thing of that nature, what were the two different histories that he did give 
to you? A. The difference was, of course, regarding his sexual activities. 
Now, when I saw him in June he denied that he had ever had any sex dif- 
ficulties whatsoever. He had started very actively to have heterosexual 
relationships, that is relationships with girls about at the age of fourteen. 
He attempted it at thirteen but after fourteen it was very regular. He had 
ample opportunity and made the most of it and had frequent intercourse 
with girls. He said his domestic relationship, his relationship with his 
wife was entirely normal; quite satisfactory. The second time he told me 
that he had difficulties since the age of fourteen in being what he 
called a peeping tom, a voyeur, a looker, and that he had the impulse to do 
this and he done it very frequently; and that on one occasion he had been 
caught at it and taken to the station but not held at the police station. 
Another occasion he said his wife knew about it. Apparently that was the 


only record of any sort. Of course, the last was not a record. He said 


that this was rather a compelling thing and that he done it very frequently. 
He also said that despite the fact that he had normal relationships 


with his wife which were entirely satisfactory in each instance he hada 


great deal more sex desire than was satisfied there, and frequently after 
his relationship at home he would go out several times a week and have 
relationships with other women. 

At times he felt satisfied with his peeping tom relationships. Some- 
times he would have an orgasm by looking or masturbating afterwards. 
That is the essential difference. 

Q. Yes. Now,as a result of listening to those two different his- 
tories as related 'to you by him, what was your opinion as a psychiatrist 
as to whether he was telling you the truth the second time? A. I felt the 
first time he was telling the truth but the second time I had the impres- 
sion he was well coached. 

Q. Would you say he was a malingerer or faker? A. Definitely 


malingering. 
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Q. Now, in your opinion, was this man psychotic? A. | Not at all. 

Q. Not at all. Doctor, what is psychotic; what is a psychosis ? 
A. We use the term psychosis very much as a layman does insanity. It 
is a mental degree in which there is a gross disturbance of the personality, 
in which the individual has difficulty in relating himself to the environment, 
that is to people and the things that he does. It isa serious disturbance of 
the personality. | 

Q. What is the difference between a psychosis and a so-called psy- 
choneurosis? A. Psychoneurosis or neurosis -- they ‘avalbeet used 
interchangeably. The technical term now days isa psychoneurosis. It is 
a functional condition in the sense it is not organic. We have no changes 
in either that or the psychosis, in which we are dealing principally with 
anxiety, the anxiety may be apparent and felt directly as such or it may 
be submerged, as it was, and coming from within the depths of the per- 
sonality. It is handled by the individual in various ways and may express 
itself as depression, agitation, digestive disturbances, etc. | It does not 
involve ever the hallucinations, the delusions of some of the more serious 

manifestations of disintegration that we have in the psychosis. 

THE COURT: Is it a form of insanity or something less? 

THE WITNESS: It is definitely not insanity. It is something very 
much less than that. We may have simple neurotic symptoms. Most of 
us have those. The most frequent of them all is a headache that we get 
from too much tension, too much drive, too much work, too much anxiety 
about doing anything. That is probably the most frequent i all neurotic 
symptoms which most of us have. | 

A psychoneurosis is not something like a pneumonia which starts 
as an infection and fever and ends with a crisis; it is something that 
emerges from the simplest symptoms to the most severe and most in- 


capacitating. | 


THE COURT: Would you call it a nervous disease as peas an 
from a mental disease ? 


THE WITNESS: I don't like the term nervous, which implies it is 
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an organic disease of the nervous sytem, but it is a functional disease that 
involves more the emotions than the cognitive part of the personality. 

THE COURT: Is it a mental disease or not? 

THE WITNESS: It is a mental disease if you wish to look at it as 
emotions being part of the mind. The mind is a very complex thing and 

the mind is physical and must be so considered, but disease in a 
sense as a psychosis as an undermining of the mind, no. 

BY MR, FLANNERY: 

Q. Now, is there a definite type of person who falls in the category 
of the peeping tom? A. I can't say there is a definite type of person but 
I have seen quite a number of them, who for some reason or another were 
not acceptable to the opposite sex, the runt, those with physical handicaps, 
those who are not particularly masculine in appearance, 

This gentleman is rather prepossessing; he is a very good physical 
specimen. He says himself he has never had any difficulty with women 
in having all he wished; and he turned nothing down. 

Q. Then, in your opinion, would this defendant, based on what you 


know about him, be the person you would expect to be a peeping tom? 


A. He isn't the type I would expect to be a peeping tom. He doesn't show 
that. There is one other phase that makes me believe he is malingering. 
Now the true peeping tom, of the type, shall I say, he is pretending to be, 
would be one who had a definite compulsion which he cannot resist, which 
is a build up of tension relieved by the peeping. Now, this has nothing to 

do with any other sexual type of activity; it doesn't lead on and on to 
rape, to sadism or anything. It is just a compulsion, like the handwashing 
phobia that many oversensitive people get, the compulsion to constantly 
wash their hands. They know it is silly but it seems to free them from 
some inner tension and so they continue to do it. Now, many of these com- 
pulsions prevent the individual from doing things that he doesn't want to. 
He does harmless things, like I say, handwashing, rather than the urge to 
do other things. 

Q. Now, based on your experience as a member of the Mental Health 
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Commission, an arm of this Court, would you say that this defendant would 


have been subject to commitment civilly to St. Elizabeths Hospital asa 
person who was mentally ill? A. Very definitely not; he would not have 
been committed had he come before our commission. 

Q. He would not have been committed had he come before your com- 
mission? A. Definitely not. 

Q. Now, Doctor, assuming on May 11, 1961, that this defendant en- 
tered the apartment of the victim in this case, and that he held a knife 
against her throat, and that he told her not to resist or he would cut her 
throat and if the daughter awoke he would strangle the daughter, would you 

say that, assuming that he did that thing, it was the a of a 
mental disease? A. In this individual's case? 

Q. Yes. A. Definitely not. Even were he a peeping | tom I do not 
believe it would be a product of a disease. I don't believe he has this urge 
to any appreciable degree. 

MR. FLANNERY: I believe that is all, Your Honor. 

THE COURT: Mr. Levin. 

CROSS EXAMINATION 
BY MR. LEVIN: 

Q. Doctor Marland, how old are you? A. Sixty- -seven. 

Q. And how long have you been a physician? A. Since 1919. 

Q. And how long have you been a psychiatrist? A. In 1920 I was 
a neuro-psychiatrist for the Public Health Service. I served there and 
was chief of the fourth district. I went into the Veterans Bureau as the 
chief of the fourth district in neuro-psychiatry until 1929. During a large 
part of that period I had charge of patients at St. Elizabeths Hospital. I 
have practiced psychiatry continuously since. I have at times done other 

things besides pure psychiatry. ! 

Q. Doctor, are you a member of the American Board of Psychiatry 
and Neurology? A. No,Iam nota diplomate. I never took the examina- 
tion, although I am eligible to take it. I was doing psychiatry before the 


boards were formed and I never took them. 
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Q. You have never taken the board? A. No. 

Q. Is there any recognized group of psychiatrists which you are a 
member of? A. What do you mean, group of psychiatrists ? 

Q. Recognized by the American Medical Association. A. I was in- 
vited to become a charter member of the American Psychiatric Associa- 
tion, however, I did not. Ido not belong and Iam not a member of any 
other organization except the American Medical Association and local 
Board of Neurology and Psychiatry. I am active on the staff of the Wash- 
ington Hospital Center, but if you mean any other organized group, I do 
not attend. 

Q. Doctor Marland, do you have any teaching affiliations in psy- 
chiatry? A. At the present time Iam not teaching. I taught psychopathology 
at Georgetown University but at the present time I am not. 

Q. Are you engaged in the full time practice of psychiatry? A. At 
the present time and for quite a number of years I have been. That doesn't 
say that I may not see a case. Many of my cases are borderline, so-called 
psychosomatic medicine, and it is hard to draw the definition between one 
and the other. 

Q. Doctor, in your capacity as a physician, do you have any connec- 
tion with the Hecht Company? A. At the present time, no. My son does. 

I was their medical director. I was placed there in 1930 because of prob- 
lems in morale which arose. I had charge of all of their medical program. 
Q. When did you terminate your work with the Hecht Company ? 

A. Inthe last ten years my sons have taken over most of the work. On 
occasions I still see patients. 

Q. Well, did your work for the Hecht Company consist of treating 
people who may have been hurt in the store? A. As I have told you, I have 
done other branches of medicine. I have treated many cases involving in- 
juries. 

Q. Atthe present time? A. Very rarely. I will see an occasional 


case when my son is out of the office. 


Q. Now, Doctor, would you give us the dates when you saw Mr. Hughes? 
A. First June 10th of '61, November 24th, December 7th. 
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Q. Now, the occasion on June 10th of seeing him was iprior to his 
admission to St. Elizabeths Hospital? A. Yes. | 


Q. Nos, is this on the occasion that you say he denied ae sex ir- 


regularities? A. That is correct. 

Q. Now, Doctor, isn't it quite normal and usual for persons who 
have sex difficulties to deny that they have difficulties when confronted 
by a physician? A. It depends entirely upon the circumstances. In my 
office I would think it unusual if they denied it. Of course, in jail I don't 
always believe what I am told. 

Q. But in most cases don't the individuals initially suey that they 
have any difficulties? A. No, I suppose in the last six months I have 
examined seven or eight accused of rape. All of them admitted problems. 

Q. Now, your occasion of seeing Mr. Hughes on November 24th, 
that was where? A. At the jail. | 

Q. After he had been released from St. Elizabeths Hospital ? A. Yes. 

431-A Q. And your occasion of seeing him on December 7th, that was 
where? A. At the jail. | 

Q. Now, on any of these three occasions did you have my permis- 

sion to see Mr. Hughes ? | 
MR. FLANNERY: I object to that. 
THE COURT: Objection sustained. I don't think counsel's permis- 

sion is required. 
BY MR, LEVIN: 
Q. At whose request did you go to see Mr. Hughes ? A. At the re- 


quest of the Office of the United States Attorney. I so informed him. I 
told him that I was from the office, that nothing he told me could be con- 
sidered confidential because I could be asked questions on anything he 
told me; questions in Court that is. He was told that. | 
Q. Did you see him in your capacity as a member of the Mental 
Health Commission? A. No, he did not come before the Commission. 
Q. Were you paid for your visit to the jail to see him? A. Not yet. 
Q. Are you going to bill anyone? A. I should bill the U.S. Attorney's 
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Office. Iam paid a flat fee of $50.00 regardless of how many times I see 


him for an examination. 
* * * * * 
Q. Now, Doctor, you were asked a question about the term insanity. 
Do you remember? A. I don't know if that was used, but assuming that I 
was -- 
Q. In response, I believe, to a question of the Court as to your defini- 
tion of insanity. 
THE COURT: I never asked him to define insanity. What the Court 
did ask him was is psychoneurosis something less than insanity and he 
said yes. 
BY MR. LEVIN: 
Q. Doctor, do you accept the definition of insanity as engrossing one 
who suffers from a mental disease? A. No. 
Q. You don't accept that? A. No, it depends upon what you mean by 
mental disease. I would like that defined a little more. As IJ have stated -- 
Q. But the bare statement that a person suffers from a mental dis- 
ease is not sufficient as far as you are concerned to mean that he suffers 
from insanity? A. No. And let me make another statement. Insanity is 
a legal term ora lay term. It is not a medical term. 
THE COURT: Well, it used to be a medical term. 
THE WITNESS: That is correct. 
THE COURT: Well, when did the medical profession abandon it ? 
THE WITNESS: I don't know. There is probably more differences 
in how words are defined in psychiatry than any other branch of medicine. 
THE COURT: Actually there are medical books called Manuals of 
Insanity. 
THE WITNESS: Yes, and I have no hesitation in using the term pro- 
viding I explain what it means. 
* * 
BY MR. LEVIN: 


Q. Does one who suffers from psychoneurosis suffer from a mental 
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disease? A. As I have said, if you consider the emotions are a part of 
the mind, which I do, in that sense it isa mental disease. | 

THE COURT: Well, in your opinion, is ita mental disease? 

THE WITNESS: Yes, but it is not insanity. A psychoenurosis is not 
insanity. The connotation is that it is not. Now, very rarely a psycho- 
neurosis may go over. The man's conduct may be insane, he may be abso- 
lutely frozen with fear with a psychoneurosis and immobilized and unable 
to take care of himself. In that case he is mentally incapacitated. 

BY MR. LEVIN: 

Q. Are you satisfied today as a physician and psychiatrist that the 
term insanity is a legal term and not a medical term? 

THE COURT: Well now, in the first place he didn't say the term in- 
sanity was a legal term. I understood that it was a popular: term or lay 
term rather than a legal term. | 

BY MR, LEVIN: 

Q. Is it a term used by psychiatrists today ? 

THE COURT: Now, we have already covered that. He said it used 
to be used by psychiatrists and recently it has been abandoned. I suppose 
all sciences change their terminology from time to time. And I guess 
psychiatry changes its terminology faster than some other | sciences; is 
that about it? 

THE WITNESS: Yes. Of course, originally insanity was a term be- 
ing possessed with devils. 

THE COURT: Didn't Doctor White, who was the predecessor of 
Doctor Overholser, the Superintendent of St. Elizabeths Hospital, write 
a book called the Manual of Insanity ? | 

THE WITNESS: I don't remember, but he was a zi able man. 

BY MR. LEVIN: 

Q. Doctor, did you conduct any physical sect of the defend- 

ant? A. No. | 


Q. Did you give him any psychological tests? A. No, they had been 


done before I saw him the second time. 
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THE COURT: What was the answer? 

THE WITNESS: The physical examination and psychological tests 
had been made at St. Elizabeths before I saw him. 

THE COURT: Did you have an opportunity to examine the results of 
those tests ? 

THE WITNESS: I did have the opportunity; I saw the file. 

BY MR. LEVIN: 

Q. Did you have occasion to be present at a staff conference held at 
St. Elizabeths Hospital? A. I was not invited. I didn't know it was being 
held. 

Q. Did you have occasion to write the staff at St. Elizabeths Hospital 
a letter with respect to this defendant? A. I did not. 

Q. Have you ever written a report to the U.S. Attorney's Office with 
respect to this case? A. I think I wrote a very brief one. 

Q. You never sent me one, did you? A. Why should I? No, sir. I 
should answer that directly. Ididn't. As a matter of fact, I didn't know you 

represented him. 

Q. How much time did you spend with him at the jail? A. Approxi- 


mately an hour each of the first two times, considerably less the last time; 


a very brief time. He refused to talk to me in any amount. He said he 


didn't want to talk to me and he wasn't going to. This man was quite ar- 
rogant, as it were. 

Q. Did he tell you that counsel advised him not to talk to you? 
A. He did not. 

* bd * * * 

MR. LEVIN: It is understood, Your Honor, that I have a standing 
objection to all these witnesses ? 

THE COURT: I don't understand what you mean, a standing objec- 
tion. You have noted an objection and I have ruled on it. 

Thereupon -- 
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MR, ROBERT S. WATSON 
was called as a witness in rebuttal and, having been first duly sworn, was 
438 examined and testified as follows: | 
DIRECT EXAMINATION | 


BY MR. FLANNERY: | 
Q. Mr. Watson, your full name is Robert S. Watson, is it not, sir? 


A. That is right. 

Q. Mr. Watson, I am going to ask you to speak very loudly so that 
last juror can hear you. Where do you live? A. 3324 Carpenter Street, 
Southeast. 

Q. Where are you employed? A. The Post Office, main office. 

Q. The main office of the Post Office. How long have you been in 
the postal service? A. Twenty-two years. 

Q. Twenty-two years? A. Yes, Sir. 

Q. And what is your present position at the City Post Office ? 


A. Foreman of mails. 
THE COURT: What was it? 
THE WITNESS: Foreman of mails. 
BY MR, FLANNERY: 
Q. The foreman of mails? A. Yes. 


439 Q. Now, in your capacity as foreman of mails, did there come a 


time when you became acquainted with Samuel M. Hughes, the defendant 
in this case? 

MR. LEVIN: Objection, Your Honor. 

THE COURT: On what ground? 

MR. LEVIN: The same ground I have stated prior. 

THE COURT: Very well, the objection is overruled. 

BY MR. FLANNERY: 

Q. Did there come a time when you became acquainted with this 

man Samuel Hughes? A. Yes, it did. 


Q. When did you become acquainted with him? A. Sometime in 


1959. 
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Q. Was it on or about in October, 1959? A. Right around that time. 
Q. And did he work under your supervision at the Post Office ? 
A. Yes, he did. 

Q. What was his job over there at the Post Office ? A. He was a 
temporary substitute clerk. 

Q. And as such did he work under your direct supervision? A. That 
is right. 

Q. How long did you know him, from on or about October, '59, until 

when? A. Until 1961. 

Q. Until May of 1961? A. Yes. 

Q. So that would be roughly a period of some eighteen months ? 

A. That is right. 

Q. Now, what shift did this defendant work, what tour of duty ? 
A. From 3:30 until 12:00. 

Q. Was that your shift? A. That is right. 

Q. During the time that he worked under your supervision for that 
eighteen months period up until the time he left the Post Office in May of 
1961, did you have contact with him during working hours? A. Yes, I did. 

Q. And would you see him often during working hours? A. That is 
right. 

Q. Asa result of your contact with him during this eighteen months 
period, are you of the opinion that he was of sound or unsound mind? 

A. In my opinion, he was of sound mind at the time. 

Q. Sound mind? A. That is right. 


Q. What kind of a worker was he? Was he an average worker or 


what? A. He was a very good worker. 
Q. Avery good worker? A. Uhuh. 
MR. FLANNERY: Your witness. 
CROSS EXAMINATION 
BY MR. LEVIN: 
Q. Mr. Watson, would your opinion be the same if you had known 


that he looked in windows at naked women? 
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THE COURT: Well now, just a moment. You are assuming a fact 
that hasn't been proven. There is no proof here that he looked in windows. 
The only thing on that is that some of the doctors said he told them he did. 

BY MR, LEVIN: | 

Q. Did you ever see him look in any windows at naked women ? 

A. No, I did not. | 

Q. Did you ever see him play with himself? A. No, I did not. 

Q. Did you ever see him commit a homosexual act? A. No,I did not. 

MR. LEVIN: No further questions. | 

MR, FLANNERY: That is all. 

* * * 
MR. LYNN HARMON 
was called as a witness in rebuttal and, having been first duly sworn, was 


examined and testified as follows: | 
DIRECT EXAMINATION | 

BY MR, FLANNERY: | 

Q. Now, your name is Lynn Harmon, is that not right ? A. Yes, sir. 


Q. H-a-r-m-o-n? A. Yes, sir. | 


| 
Q. Now, Mr. Harmon, where do you live? A. I live in Arlington, 


Virginia. 
Q. Very well. Where do you work? A. Washington, D.C. Post Office. 
Q. How long have you worked in the Postal Service?) A. Twenty-two 
years. | 
Q. Very well. What is your position presently at aie city Post Of- 
fice? A. Iam Time and Attendance Clerk. | 
Q. Very well. Now, while you were employed at the ‘Post Office did 


there come a time when you became acquainted with this oe Samuel 
M. Hughes ? | 
MR. LEVIN: Objection on the same ground, Your Honor. 
THE COURT: The objection is overruled. 3 
THE WITNESS: Yes, sir. 
BY MR. FLANNERY: | 


Q. And how long have you known him? A. Approximately since 
October, 1959. | 
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Q. Is that when he came to work at the Post Office? A. I believe 
he did on the 7th day of October, as I recall, 1959. 

Q. How long did he work there at the Post Office? A. I believe 
that he worked from that date until about the middle of May, 1961. 

Q. Very well. Now, did he work the same shift or the same tour of 
duty that you did? A. Yes, he did. 

Q. Was that the 3:30 to 12:00 shift? A. Yes, sir. 

Q. And would you see the defendant quite often? A. Well, approxi- 
mately every day. Of course, we had different layoffs. His layoff, as I 
recall now, was Thursday and Friday. Iam off on Saturday and Sunday. 
Although he did work a few days as overtime on his lafoff Thursday and 
Friday when I would see him, 

Q. And based on the contacts you had with him during that time, 
would you say that, in your opinion, he is of sound mind? A. Yes, I would. 

Q. Have you had occasion to see this defendant in a room at the Post 
Office which I believe they call the swing room? A. That is right. 

Q. It is a recreation room where people eat lunch? A, That is 
correct, sir. It is adjacent to our office. 

Q. And is that a room where both men and women gather to eat 
their lunch? A. That is correct, sir. 

Q. And you have seen the defendant in that place when women were 
there and other men? A. Yes. 

Q. Have you ever noticed any unusual behavior as far as he was con- 
cerned in connection with the women? A. Nothing whatsoever. He was 


very well behaved. 


Q. Would you say he was a good worker? A. Very good, above 


average. 
MR. FLANNERY: Thank you. 
CROSS EXAMINATION 
BY MR, LEVIN: 
Q. Mr. Harmon, did you ever see Mr. Hughes peek into windows 


and look at naked women? A. No, sir, I did not. 
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Q. Did you ever see Mr. Hughes play with his own private genitals ? 
A. No, sir. | 

Q. Did you ever see Mr. Hughes perform a homosexual act? A. Ab- 
solutely not. i 


* * * * * 


MR. DONALD STEWART 
was called as a witness in rebuttal and, having been first duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. FLANNERY: 


* * * * 1k 


Q. Now, Mr. Stewart, please speak loudly so the last juror can hear 
you and tell me where you live. A. 5341 Astor Place, Southeast. 

Q. Where do you work, Mr. Stewart? A. U.S. Post Office. 

Q. And are you presently employed at the City Post Office? A. Yes, 


Iam. 


Q. How long have you worked in the postal service 2! A. Twenty-two 


years. | 

Q. Now then, Mr. Stewart, did there come a time when you became 
acquainted with the defendant in this case, Samuel Hughes ? 

MR. LEVIN: Objection on the same ground, Your Honor. 

THE COURT: Well, the same ruling. | 

BY MR, FLANNERY: | 

Q. Did you, sir? A. Yes,I did. 

Q. When was that, do you recall? A. Well, May of 1960. 

Q. May of 1960? A. Yes, sir. 

Q. And in May of 1960, how did it come about that you became ac- 
quainted with him? A. Ibecame a supervisor in the terminal at the City 
Post Office. 

Q. All right. And during the time that you were one of the super- 
visors did you have occasion to have contact with him quite frequently ? 


A. On various occasions. 


156 


Q. Yes. And did you work the same tour of duty, 3:00 to 12:00 shift ? 
A. Yes. 

Q. Was he a good worker? A. Very good worker. 

Q. Very good. And during the time you knew him, were you of the 


opinion that he was of sound mind or unsound mind? A. I was under the 


opinion he was of sound mind. 
Q. And that would apply, of course, to May of 1961? A. Yes. 
MR. FLANNERY: Thank you. 
CROSS EXAMINATION 
BY MR. LEVIN: 
Q. Mr. Stewart, did you ever see Mr. Hughes peep in any windows 
at naked women? A. No, I haven't. 
Q. Did you ever see him play with his privates? A. No, I haven't. 
Q. Did you ever see him perform or commit a homosexual act? 
A. No, I didn't. 
MR, LEVIN: No further questions. 
THE COURT: Step down. 
MR. FLANNERY: Call Mr. Niten. 
Thereupon -- 
MR. LEONARD THOMAS NITEN 
was called as a witness in rebuttal and, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, FLANNERY: 
Q. Please keep your voice up and state your name. A. Leonard 
Thomas Niten. 
THE COURT: I didn't catch your name, sir. 
THE WITNESS: Leonard Thomas Niten. 
BY MR. FLANNERY: 
Q. Mr. Niten, where do you live? A. 330 Fifth Street, Southeast. 
Q. Where do you work? A. I work at the Post Office Terminal. 
Q. How long have you been in the postal service? A. Ten years, sir. 
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Q. Ten years? A. Yes. | 


Q. Now, did there come a time when you became acquainted with 
Samuel M. Hughes who is seated here at counsel table? | 

MR, LEVIN: Objection Your Honor, same ground. 

THE COURT: Same ruling. 

BY MR, FLANNERY: 

Q. Didthere? A. Yes, sir. 

Q. When did you become acquainted with Hughes, this : aedaaant 
seated here? A. In February, 1960. 

Q. And was that because you began to work with him at that time ? 
A. That is right, we worked side by side some days and every day he was 
only about twenty feet away from me on another rack. | 

Q. You worked side by side and he was close to you during that time? 
A. That is right, sir. ! 

Q. What type of work did you and he do? A. We distributed mixed 
state mail. 

* * * * | * 

Q. All right, sir. Now, during the time that you worked with him 
side by side in the same office, did you see anything that impressed you 
as being there was something mentally wrong with him? A. No, sir, he 
seemed to me to be an average young man; or a little above average. 

Q. And would you say that based on your expe rience, your contact 
with him, that during the period that you knew him he was pe sound mind? 
A. Yes, sir, I think he was of fair sound mind. 

Q. And did you know him now from February, 1960, up until the time 
he left, which was in May, 1960? A. That is right, sir. 

MR. FLANNERY: That is all. 

CROSS EXAMINATION 
BY MR. LEVIN: | 

Q. Mr. Niten, did you ever see Mr. Hughes peep in windows at 
naked women? A. No, Sir. 

Q. Did you ever see him play with his privates ? A. No, sir. 
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Q. Did you ever see him perform a homosexual act? A. No, sir. 


MR. LEVIN: That is all. No further questions. 

THE COURT: Step down. 

MR. FLANNERY: The Government will rest its case, Your Honor. 

THE COURT: Do both sides rest? 

MR, LEVIN: Yes, Your Honor. 

THE COURT: Will counsel come to the bench. 

(AT THE BENCH): 

THE COURT: Are there any requests for instructions ? 

MR. LEVIN: I wish to make a motion. 

THE COURT: Very well. 

MR. LEVIN: I wish to move for a judgment of acquittal on the basis 
that now that all the evidence is in the Government has not carried its 
burden of proving the defendant to be of sound mind beyond all reasonable 
doubt. 

THE COURT: Well, you are not asking then for a judgment of ac- 
quittal, are you? 

MR, LEVIN: I am renewing the original motion I made. 

THE COURT: The Government has certainly offered sufficient proof 
of the defendant having committed the crime. Now, what is your motion? 
I want to have it clear as to what motion you are making. 

MR, LEVIN: Two motions, Your Honor. 

THE COURT: Very well, take them one at a time. 

MR. LEVIN: The first motion is a motion for judgment of acquittal 
on the basis that the Government has not established the crimes alleged in 
the indictment. 

THE COURT: The motion is denied. 

MR. LEVIN: Now, the second motion is that the defendant should be 
acquitted by direction of the Court on the ground of insanity because the 
Government has failed to prove the defendant's sanity beyond a reasonable 
doubt. 

THE COURT: You know, there is a little difficulty with that motion. 
A person can be acquitted on the ground of insanity only if he is guilty of 
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the crime that he is charged with having committed. Now, you moved a 

moment ago for judgment of acquittal on the ground that the Government 

hasn't proved that the defendant committed the crimes. He cannot be ac- 
quitted on the ground of insanity unless the jury finds he committed 


the crimes or unless the defendant conceded he committed the crimes. 


You understand that, don't you? 

MR. LEVIN: I understand what Your Honor has said. 1 do not take 
that position as counsel for the defendant. 

THE COURT: Iam not interested in your position; 13 am interested 
in the opinion of the Court of Appeals. The Court of Appeals has said a 
defendant cannot be acquitted on the ground of insanity unless he commit- 
ted the crime. You see, there is a mandatory commitment to a lunatic 
asylum and generally the commitment is to the maximum security ward 
in the case of acquittal on the ground of insanity. The Court of Appeals 
has held that first the Government has to establish the defendant commit- 
ted the crime. Now, if the jury finds he committed the crime then comes 
the question whether he should be acquitted on the ground of insanity. Now, 
you are not in a position to make that motion because you take the position 
the Government hasn't proven the crime. And even if you didn’ t take that 
position, the defendant has never admitted that he committed the crime. 

Now, Iam going to deny it on that ground and, secondly , Iam going 
to deny it on the ground it is a question for the jury, because there is 
testimony both ways. I think the testimony of the St. Elizabeths staff has 

been somewhat weakened on cross-examination. And then we have 
Doctor Marland on the other side, as well as the lay witnesses. 

The motion is denied. I am going to submit both issues to the jury. 


I think there is enough to go to the jury on. 


* * * * ik 


THE COURT: * * * Now, does the defense have any requests for 


instructions ? 
MR. LEVIN: No,Ido not, Your Honor. 


* * * 
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(AT THE BENCH): 

MR. FLANNERY: Your Honor, this indictment has two counts of 
housebreaking. I was wondering whether or not I should elect as to one of 
these counts. 

THE COURT: You do not have to. I had a similar situation in another 


case where I submitted both counts. You know, juries are awfully smart. 


People do not give them enough credit. They found the defendant guilty 


on one of the counts and not guilty on the other, and they were right because 
of the difference in intent. 

MR. FLANNERY: Yes. Your Honor, the defendant could not be found 
guilty of both housebreaking counts, could he? 

THE COURT: Yes, because I would impose concurrent sentences. 

MR. FLANNERY: Yes. 

THE COURT: Now, you have a right to elect, if you want to, but I 
am not going to make you elect. 

MR. FLANNERY: Your Honor, I would like to elect. I think it would 
be better strategy from my viewpoint to elect, and I would move to dismiss 
Count 2. 

THE COURT: Yes. I personally think that the housebreaking must 
have been under Count 1. Probably when he saw the lady in bed, then he 

got the idea. 

MR. FLANNERY: I think so. So, with the Court's permission, I will 
move to dismiss Count 2 at this time. 

THE COURT: Very well. 


* * * * 


Washington, D.C. 
Monday, February 19,1962. 


* * * 
JURY CHARGE 
THE COURT: Ladies and gentlemen of the jury: 
We have now reached the final stage of this trial and the issues of 
the case are about to be submitted to you for final decision. Before taking 


up the case on trial, Iam going to make a few preliminary remarks that 
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will remind you of our respective functions and duties in this case, yours 
and mine. ' | 

Under the system of jury trials that prevails in the Federal Courts -- 
and, of course, as you know, this is a Federal Court -- it is the function 
of the Court, that is, it is my function and my duty to instruct the jury 
concerning the rules of law that must govern the dispos ition of the case 
on trial. You ladies and gentlemen of the jury are bound and obligated 
to take the law from the Court and to follow the Court's instructions as 
to the law. | 

On the other hand, the jury decides the facts. You ladies and gentle- 
men of the jury are the sole judges of the facts and you must determine 
the facts yourselves on the basis of the evidence, and solely on the basis 
of the evidence, introduced at this trial. | 

In addition to instructing the jury as to the law the Court has a 
further function to perform in connection with charging the jury, and that 
is to summarize the evidence, to discuss the facts and the evidence and 

to comment on them to the extent to which the Court deems it desir- 
able to do so. But this is done purely in order to aid and assist the jury 
in arriving at its conclusions. The Court's summary of the evidence and 
the Court's discussion and comments on the facts and on the evidence are 
not binding on you, they are intended only to help you, and you need attach 
to them only such weight as you deem wise and proper. If: your recollec- 
tion or your understanding or your view of the evidence in any respect 
differs from my recollection or my understanding or my view of the evi- 
dence, then it is your recollection, your understanding and your view of 


the evidence that must prevail because, I repeat, the final decision on the 


facts is solely within your province, my instructions are binding on you 


only as concerns the law. | 

With these preliminary remarks, ladies and gentlemen of the jury, 
I come to a discussion of the case on trial. 

The defendant , Samuel M. Hughes, is charged with having broken 
and entered into the apartment of Grace Talmadge at 6100 Fourteenth 
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Street, Northwest, in this city, on May 11th, 1961, and then with raping 
her while she was lying in bed and her nine-year-old daughter was lying 
in an adjoining bed, and then stealing about $20 or $21 out of a pocketbook. 

The indictment in this case consists of four counts. The second 
count has been dismissed and, therefore, you will consider only the first, 
the third and the fourth counts. 

The first count charges the defendant with having entered the apart- 
ment of Grace Talmadge with intent to steal property; the third count 
charges him -- well, let me go back. The first count charges him with 
the crime known as housebreaking, namely, that he entered the apartment 


of Grace Talmadge with intent to steal property. The third count charges 


him with petit larceny, namely, that he stole about $22 belonging to Grace 


Talmadge. The fourth count -- and that is the most important count of 
all -- charges him with raping Grace Talmadge. 

You will bring in a separate verdict on each of the three counts to 
which I have referred, Count One, housebreaking; Count Three, petit 
larceny; and Count Four, rape; and you will ignore the second count be- 
cause that has been abandoned. 

It is your duty to determine whether the defendant is guilty or not 
guilty of each of the crimes charged in the indictment. You must arrive 
at your conclusion and reach your verdict fairly and impartially, deliber- 
ately and objectively, without any feeling or emotion, without any anger 
on one side or sympathy on the other, or any other feeling or emotion. 

You must arrive at your verdict dispassionately , solely on the basis 
of the evidence in this case. 

I shall begin my instructions on the law by summarizing and dis- 
cussing a few general principles of law that are applicable to all criminal 
cases, including this one, of course. Some of you may have heard these 
principles discussed in other trials in which you may have participated, 
but it is my duty to bring them to the attention of the jury anew, irrespec- 
tive of whether they have heard them before. 

First, the fact that a defendant has been indicted and is charged 
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with a crime is not an indication of guilt because an indictment is merely 
the procedure and the machinery by which a defendant is brought before 
the Court and is placed on trial. This is the only function of an indictment. 

Second, every defendant in a criminal case is presumed to be inno- 
cent. He starts with this presumption and this presumption attaches to 
him throughout the trial until it is overcome by evidence. | 

Third, the burden of proof is on the Government to prove the de- 
fendant guilty beyond a reasonable doubt. Unless the Government sustains 
this burden and proves beyond a reasonable doubt that the defendant has 
committed every element of the offense with which he is charged, the jury 

must find him not guilty. | 

In this case the Government has a twofold burden, as it does in every 
case in which the defense of insanity is interposed as it is here. In such 
a case the burden of proof is on the Government to prove that the defend- 
ant committed the offense, and, second, the burden is on the Government 
to prove that the defendant was mentally responsible for the crime, and 
both these burdens must be sustained beyond a reasonable doubt. I shall 
explain in considerable detail in the course of my remarks what is meant 
| 


by being mentally responsible. 

Now, I said a moment ago that the Government must prove the de- 
fendant's guilt and the defendant's mental responsibility be yond a reason- 
able doubt. Now, what is meant by proof beyond a reasonable doubt ? 
Proof beyond a reasonable doubt does not mean proof beyond all doubt 
whatsoever. It means proof to a moral certainty and not necessarily proof 
to an absolute or mathematical certainty. Human affairs, no matter how 
important, cannot be determined on the basis of absolute or mathematical 
certainties. | 

By a reasonable doubt, as its very name implies, is meant a doubt 
based on reason and not just some whimsical speculation or some ca- 
pricious conjecture. | 
Proof beyond a reasonable doubt does not mean that the proof must 


be all one way. The jury must make an impartial comparison and 


consideration of all the evidence on both sides. Proof beyond a reasonable 
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doubt simply means this: If, after such an impartial comparison and 


consideration of all the evidence, you can say to yourself that you are 
not satisfied of the defendant's guilt or that you are not satisfied of his 
mental responsibility, then you have a reasonable doubt. 

But, on the other hand, if after such impartial comparison and con- 
sideration of all the evidence on both sides you can truthfully and can- 
didly say to yourself that you have an abiding conviction of the defendant's 
guilt and of his mental responsibility, such a conviction as you would be 
willing to act upon in the more weighty and important matters relating to 
your own affairs, then you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt is such proof as 
will result in an abiding conviction of the defendant's guilt and of his 
mental responsibility on your part, such a conviction as you would be 
willing to act upon in the more weighty and important matters relating 
to your own affairs. 

In determining whether the Government has established the charge 
against the defendant both as to the commission of the crime and as to 

his mental responsibility beyond a reasonable doubt, you will con- 
sider and weigh the testimony of all the witnesses who have testified be- 
fore you, as well'as all the circumstances concerning which testimony 
has been introduced. Circumstances frequently cast an illuminating light 
on oral testimony. 

You are the sole judges of the credibility of witnesses. I mean by 
that that it is for you to determine whether to believe any witness, the 
extent to which any witness should be credited, and the weight that should 
be attached to the testimony of any witness. 

In case there is any conflict in the testimony it is your function to 
resolve the conflict and to determine what the fact is and where the truth 
lies. 

In reaching a conclusion as to the credibility of any witness and in 
weighing the testimony of any witness you have a right to consider any 
matter that may have a bearing on the subject. For instance, you have a 


right to consider the attitude and the demeanor of the witness on the witness 
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stand, the witness’ manner of testifying, whether the witness impresses 
you as a truth telling, intelligent individual, whether the witness im- 
presses you as having an accurate memory and recollection, ‘whether the 
witness has any motive for not telling the truth, whether the witness had 

full opportunity to observe the matters concerning which the wit- 
ness has testified, and whether the witness has any ere in the out- 
come of this case. 

If you find that any witness wilfully testified falsely as: ito any ma- 
terial fact concerning which the witness could not have possibly been 
mistaken, you are then at liberty, if you deem it wise to do so, to dis- 
regard the entire testimony of that witness or any part of that witness' 
testimony. 

I come now, ladies and gentlemen of the jury, toa ae intensive 
and detailed consideration of each of the charges involved in this indictment. 

As I told you before, the first count of this indictment charges house- 
breaking. It reads as follows: | 

"On or about May first, 1961, within the District of Columbia, 
Samuel M. Hughes entered the apartment of Grace C. ‘Talmadge with 

| 


intent to steal property of another.” 


Housebreaking is defined in the statutes of the District of Columbia 


very simply, and I shall read to you the very succinct definition of house- 
breaking as found in the District of Columbia Code. I shall read to you 
the pertinent parts of that definition: | 
"Whoever shall break and enter, or enter without breaking , 
any dwelling or other building or any apartment or room, with intent 
to commit any criminal offense, shall be punished by the penalty 
prescribed by law.” 

Now, intent to commit a crime ordinarily cannot be proven directly 
because there is no way of delving down into the recesses of the human 
mind and ascertaining what is going on in it. There is no way of fathom- 
ing or scrutinizing the operations of the brain of another person. The law 
permits the jury to deduce intent from circumstances, from things done, 


from things said, and even from the act itself. 
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The second count charges petit larceny, and it reads as follows -- 
I should say the third count. We are omitting the second count because 
that has been dismissed and abandoned. The third count charges petit 
larceny and reads as follows: 

"On or about May 11, 1961, within the District of Columbia, 

Samuel M. Hughes stole the property of Grace C. Talmadge of the 

value of about $22, consisting of $22 in money.” 

Petit larceny is defined in the District of Columbia Code as follows: 

"Whoever shall feloniously take and carry away property of 
the value of less than $100 shall be punished by the penalty that the 
law prescribes." 

The words in the statute "feloniously take and carry away"? mean 
that the property must have been taken unlawfully from the possession of 
another with the fraudulent intent to convert it to the use of the person 
taking the property. 

The fourth count charges rape. It reads as follows: 

"On or about May 11, 1961, within the District of Columbia, 

Samuel M. Hughes had carnal knowledge of a femal named Grace 

C. Talmadge, forcibly and against her will." 

Rape is defined in the District of Columbia Code as having carnal 
knowledge of a female forcibly and against her will. 

The words "carnal knowledge" are synonymous with sexual inter- 
course. In plain language rape may be defined as having sexual inter- 
course with a female forcibly and against her will. It comprises penetra- 
tion of the sexual organ of the female by the sexual organ of the male. 
The slightest penetration is sufficient, but unless there is some penetra- 
tion there is no rape. Emission, however, is not necessary to constitute 
rape. 


Ordinarily, in order to justify a conviction on a charge of rape, the 


female must have resisted the act to the utmost of her physical powers. 


However, she need not resist if her resistance was overcome by 
threats which put her in fear of death or of grave bodily harm. In this 
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case the complaining witness, the victim, testified that she did not re- 


sist or scream because the defendant held a knife at her neck and threat- 
ened to cut her throat if she made an outcry or resisted, and further he 
threatened to strangle her little girl if the girl awoke. If these were the 
facts , then the law does not require that she should have resisted. 

The law does not permit a conviction on a charge of rape on the 
basis of the testimony of the complaining witness standing alone, unless 
her testimony is corroborated. Some corroboration of her testimony is 
required. 

Now, counsel was in error when he said that cbivoboration must 
be beyond a reasonable doubt. The crime must be proved bey ond a rea- 
sonable doubt , but the corroboration need not be. Such corroboration 
need not be by eyewitnesses. In the very nature of things, eyewitnesses 
can hardly ever be obtained in regard to rape. Corroborating circum- 
stances may be sufficient corroboration. The law permits the jury to 
consider as corroboration the fact that the victim of the alleged rape made 

a prompt complaint. That fact alone may be considered by the jury suf- 
ficient corroboration. And, in this case, it appears that that very same 
night or morning on which the rape occurred the victim complained 
to the police. Testimony to that effect was given not only by her but by 
members of the Police Department. | 

Now, the punishment provided by law in case of conviction of rape 
is either imprisonment for a term of years -- the number of years is 
fixed by statute; that is, the maximum term is fixed by statute and the 
number to be served must be decided by the Judge -- or it ‘may be the 
death penalty. The decision whether a death penalty should be inflicted 
is made by the jury. The jury has the final authority to determine wheth- 
er or not the death penalty should be inflicted if it convicts the defendant 
of rape. Consequently, if you find the defendant guilty of rape you must 
then decide whether the death penalty should be imposed. If you unani- 
mously reach a conclusion that the death penalty should be inflicted, then 
you may add to your verdict of guilty the words “with the death penalty.” 
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In case such is your verdict, the Court will have no discretion but it will 


be mandatory on the Court to impose the death penalty. 


On the other hand, if you find the defendant guilty of rape but you do 


not reach the conclusion unanimously that the death penalty should be in- 
flicted, then your verdict should be simply guilty, without any addition to 
it. In that event, the defendant will be subject to imprisonment for a term 

of years but will not be subject to the death penalty. The Court then 
will have no power to impose the death penalty. 

But bear in mind that a recommendation for the death penalty must 
be unanimous. For example, if all of you agree on a verdict of guilty of 
rape but you are not unanimous on the question of the death penalty, then 
you cannot recommend the death penalty and your verdict should be simply 
guilty of rape. 

Now, the Government offered, and I shall briefly summarize the 
testimony the Government offered -- I might say before I do so that, as I 
said at the opening of my remarks, whatever I say about the evidence is 
not binding on you, it is intended to help you. I may refer to some matters 
in the evidence which you do not consider important or I may omit some 
matters which perhaps you consider significant. Your decision on the 
facts and on the evidence must be your own. My remarks concerning the 
evidence are intended only to help you. 

Mrs. Talmadge testified that she was asleep in her bedroom. There 
were twin beds in the bedroom and her nine-year-old daughter slept in the 
other bed. During the night she was awakened by a man standing over her 
with a knife; that he told her not to make a noise or he would cut her throat; 
that he got on top of her and had sexual intercourse with her. He also said 

to her, before he did so, that if her daughter woke up he would stran- 
gle the daughter. 

Having completed his act, he got up and left the bedroom. 

She testified that she was dazed, upset. She lay in bed for a little 
while, does not know how long. Then she got up and took a douche. She 


found her front door open. She found one of her pocketbooks ransacked 
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and $22 missing. She telephoned the police and the police promptly ar- 


rived. 

She could not identify her assailant because it was dark, but she 
testified that his stature was that, ina general way, similar to the de- 
fendant's stature. The police found that there were fingerprints ona 
window screen in the bedroom. Evidence was introduced in great detail 
showing how those fingerprints were photographed, how they’ were searched 
by the experts of the Federal Bureau of Investigation, and how they were 
determined to be the defendant's fingerprints. 

The defendant was then arrested. He made a prompt oral confes- 
sion, according to the testimony, to one of the police officers, in part. 

He admitted that he broke into the lady's house and took her money, that 
he entered through an unlocked window. He denied that he raped her. He 
said that he entered the apartment because he needed money, but did not 
see the woman. | 

He then made a written statement to the police, which was intro- 

duced in evidence, and in his written statement he said: | 
"J parked my car not too far from Missouri Avenue and 

Georgia Avenue. Then I went over to Fourteenth Street and Quack- 

enbos and I saw this dim light through the window. I raised the 

window and I went on in. I went over to this chair and laying on the 
chair was two pocketbooks. I searched through the first one. It 
was empty. And I saw this other pocketbook in which it contained 
$20 in paper money. And then I left by her front door. 

"Did anything else occur while you were in there or did you 
bother the woman ?" 

The answer is, ''No." 

Promptly after these statements were made Mrs. Talmadge was 
brought to Police Headquarters and she was confronted with the defendant. 
The defendant admitted to her that he entered the apartment, according to 
the testimony introduced in this case, and took her meee ‘put he denied 


that he had raped her, and he apologized to her. 
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Now, the law admits a confession in evidence if it is freely and will- 
ingly made -- and there is no contention that these statements were made 

otherwise than freely and willingly -- because human experience 
shows that a confession freely and willingly made is likely to be reliable. 
Ordinarily , a person does not admit that he has committed a crime unless 
that admission is true. 

Now, counsel for the defendant has introduced and interposed the 
defense of insanity. 

As I told you at the beginning of my remarks, in a case in which the 
defendant's sanity is brought into issue the Government has a twofold 
burden of proof. First, the Government must prove beyond a reasonable 
doubt that the defendant committed the crime charged in the indictment. 
Second, the Government must prove beyond a reasonable doubt that the 
defendant was mentally responsible for the crime with which he is charged, 
within the rules that I shall explain to you ina moment. 

If it is not established beyond a reasonable doubt to your satisfaction 
that the defendant'committed the crime with which he is charged, then, of 
course, your verdict would be not guilty. If, however, it is established 
that the defendant committed the crime, but it is not established beyond 
a reasonable doubt that he was mentally responsible for the crime, then 


you must find him not guilty on the ground of insanity, and expressly spec- 


ify that you are finding him not guilty on the ground of insanity, because 


in that event it would be mandatory on the Court to commit the de- 
fendant to a mental hospital and he would not be released from his com- 
mitment to a mental hospital until and unless the Superintendent of the 
hospital certifies to the Court that the defendant has recovered his sanity, 
that in the opinion of the Superintendent the defendant will not in the rea- 
sonable future be dangerous to himself or others, and that in the opinion 
of the Superintendent the defendant is entitled to his unconditional release 
from the hospital. Upon receipt of such a certificate the Court decides, 
either with or without a hearing, whether the defendant has recovered his 
sanity and will not in the reasonably foreseeable future be dangerous to 


himself or others and should be unconditionally released. 
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Now, it is claimed in behalf of the defendant that he should not be 
held responsible for this crime on the alleged ground that he was, at the 
time of its commission, suffering from a mental disease and that these 
crimes were the product of the mental disease. | 

It is a fact that it is the law that in certain instances an insane per- 
son is not held responsible for his criminal acts. In order to be responsi- 
ble for his acts, a person must have the mental capacity to) commit the 
act with which he is charged. | 

It is not, however, in every case in which the accused is suffering 
from some mental abnormality or some mental deficiency or some mental 
disorder, that he is to be deemed free from liability for his crimes. There 
are many abnormal persons or many persons suffering from personality 
disorders or mental disorders whom the law holds responsible, in certain 
instances, for their criminal acts. Obviously, there are good reasons for 
this. | 

However, there are certain types of persons afflicted with mental 
disease and mental defects who are not held responsible for particular 
crimes. | 

If the defendant was suffering from some mental disease or some 
mental defect or, to put it another way, from a diseased or defective 
mental condition at the time when the crime was committed, and, further -- 
and this is very important -- if the crime itself was the product of that 
mental disease or mental defect, then and only then the defendant is not 
responsible for his criminal act. | 

However, it is not the burden of the defendant to prove that he was 
mentally diseased or that the crime was the product of such mental dis- 
ease. The burden is on the Government to prove the opposite, to prove 
the contrary, namely, that the defendant was not suffering from mental 
disease, or that if he was, that the crime was not the product of such 


mental disease. 


Consequently, if you should be convinced beyond a reasonable doubt 


either that the defendant was not suffering from a mental disease or mental 
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defect or even that, if he were so suffering, that the crime was not the 
product or the result of the mental disease or mental defect, you may find 
the defendant guilty, assuming, of course, the fact of the crime is prop- 
erly established. 

Of course, every person is presumed to be sane until the contrary 
appears. This presumption is founded on human experience. This pre- 
sumption, however, as I said before, does not mean that the burden of 
proof is on the defendant to prove insanity. In cases in which insanity is 
properly in issue the presumption of sanity vanishes and the burden is on 
the Government on the issue of insanity or mental capacity, just as it is on 
every other issue, and that burden must be established beyond a reason- 
able doubt. 

I have already explained to you in considerable detail what is meant 
by a reasonable doubt. It does not mean proof beyond all doubt whatsoever, 
as I said before. It means proof to a moral certainty and not to a mathe- 
matical or absolute certainty. 

In considering the defense of insanity you have a right to consider 
whether the defendant knew the difference between right and wrong, wheth- 

er he acted under the compulsion of an irresistible impulse or had 
been deprived of or lost the power of his will, but you are not limited to 
these matters but you may consider all of the evidence in order to reach 
a conclusion as to whether he was or was not suffering from a mental dis- 
ease or defect at the time in question, and if he was, whether the crime 
was the product of that mental disease or defect. 

Now, this brings me to summarize very briefly the evidence as I 
understand it on the issue of insanity; and, again, I repeat that my dis- 
cussion of the evidence is not binding on you, it is intended only to help you. 

Iam going to introduce my discussion of the evidence by this obser- 
vation: Certain psychiatrists have testified as to certain things which they 
said the defendant told them. You are instructed as a matter of law that 
the testimony of a psychiatrist as to what the defendant told them during 


their interviews with him was admitted by the Court solely for the purpose 
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of showing one of the bases upon which the psychiatrists relied in making 
their findings and is not to be considered by you as evidence against the 
defendant on the issue of guilt. | 

The principal expert witness who testified on the issue of insanity 
in behalf of the defendant was Dr. David J. Owens, the Clinical Director 

of the Maximum Security Unit of St. Elizabeths Hospital. He testi- 
fied that he examined the defendant on only one occasion, October 9,1961, 
five months after the date of the alleged crimes. He formed his opinion 
on the basis of this single examination, as well as on the basis of informa- 
tion and reports that he had received. He expressed the opinion that on 
May 11, 1961, the defendant was suffering from a mental disease known 
as psychoneurotic reaction of an obsessive compulsive type. He explained 
that this condition manifested itself in the activities of what is popularly 
known as a peeping Tom. He stated that this was not a psychosis but a 
neurosis and that a neurosis is something less and much milder than a 
psychosis. He admitted on cross-examination that it is difficult to go 
back and render an opinion as toa person's mental condition as of a date 
considerably prior to the time when he was examined. He stated on cross- 
examination that the defendant was alert and cooperative, that his speech 
was coherent, that his statements were logical and relevant, that he had 
no delusions, that he was well oriented, that his general intelligence was 
average, and that he knew the difference between right and! ‘wrong. He 
also stated that the defendant's condition was not insanity according to 
the average layman's point of view. He further expressed the opinion that 


the sexual crime with which the defendant was charged was the product of 


mental disease, but that the housebreaking with intent to steal and 


stealing would not be the product of mental disease. 
When asked what he meant by the sexual crime being the product 
of a mental disease, the doctor explained that if the defendant had not had 
the compulsive neurosis to engage in peeping Tom piscine he would 
not have become involved in the situation and would not have been in the 


situation to have committed the crime. 
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His opinion was that the defendant did not have a compulsion to rape 
the woman and, specifically, that he had no irresistible compulsion, that 
while he had an impulse to do it, he would not have yielded to the impulse 
if there had been another man in the room or if he had seen another man 
passing in the street or if a policeman were in sight. 

The other experts from St. Elizabeths Hospital who were called as 
witnesses in behalf of the defendant were subordinate to Dr. Owens. 
Their testimony was substantially of the same pattern as that given by 
Dr. Owens, with two exceptions. Dr. Hamman stated that he really did 
not know much about the defendant and that he did not know what the de- 
fendant's mental condition was at the time of the alleged crime. Dr. 
Stammeyer, who is a psychologist and not a psychiatrist and not a phy- 
sician, stated that he could not give a definite opinion as to whether the 

crime was the product of a mental disease. 

It appeared that, although the defendant was committed to St. Eliza- 
beths Hospital in July 1961, none of the experts from the hospital who 
testified at this trial ever examined him until October, five months after 
the crime and almost three months after he was admitted to the hospital. 
It does not appear whether any hospital psychiatrist whatever examined 
him prior to October. 

On the other hand, evidence was introduced to the effect that ward 


attendants, whose duty it is to watch and take care of the patients from 


day to day and to make notes of their observations, did not observe any- 


thing abnormal about the defendant. 

What weight, if any, is to be attached to all of these circumstances 
is for the jury to determine. 

The Government called another psychiatrist, Dr. Albert Marland, 
who is a member of the Commission on Mental Health for the District 
of Columbia and has been such a member since 1938. Dr. Marland testi- 
fied that he examined the defendant at the request of the Government on 
three occasions, June 10th, November 24th and December 7th. The first 


occasion was within a month after the date of the crime; whereas, the 
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members of the staff of St. Elizabeths Hospital who testified at this trial 
did not examine the defendant until about five months after the crime 
was committed. | 
r. Marland expressed the opinion that the defendant had been well 
coached and was a malingerer, that is, that he pretended to have a mental 
disease. He expressed the opinion that the defendant could not have been 


committed civilly to St. Elizabeths Hospital as a person who is mentally 


ill and that the Commission on Mental Health would not have so commit- 


ted him if his case had come before the Commission. 

The Doctor further testified that the crime with which the defend- 
ant was charged was not the product of any mental disease in his opinion. 

The Government also introduced evidence to the effect that for about 
18 months immediatey preceding his arrest the defendant had been em- 
ployed by the Post Office regularly. Four fellow employees and super- 
visors were called as witnesses, who either worked with the defendant 
or had daily contacts with him. Each of them expressed the opinion that 
the defendant was of sound mind, that he was a very good worker and that 
he was very well behaved. One of the witnesses testified that the defend- 

ant was one of the group of employees who distributed all the mail that is 
dumped on the conveyor belt and his duty was to sort it and place it in the 
proper sack according to the State to which it was directed. 

Now, expert testimony is given in order to assist the| |jury. The 
testimony of medical experts and their opinions should be weighed and 
considered by you, in connection, however, with all the other evidence in 
the case; and the testimony of lay witnesses must also be! considered. 
You are not bound to accept the opinion of any expert as conclusive. You 
should give it only such weight as you find it is entitled to. You have a 
right to find the fact to be contrary to the opinion of any expert if you dis- 
agree with it; and where experts differ, you have the right to prefer one 
expert as against another. The final decision must be yours, not that of 
the experts. Otherwise, we would have a trial by experts instead of a 
trial by jury. The law contemplates that the final decision on the facts 
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must be by the jury and the jury is not bound to accept the opinions of 
anyone if it disagrees with them. 

Lay testimony must be considered also in connection with the 
question and the issue of sanity and mental responsibility. 

Expert testimony rises no higher than the reasons upon which it 
is based. 

Now, in conclusion, ladies and gentlemen of the jury, I repeat that 
what I have said about the evidence is intended only to help you. It is 
not binding on you. You must decide the facts yourselves on the basis of 

the evidence as you understand it. That is your function, your duty 
and your responsibility. 

You must consider the case from the same practical approach, with 
the same common sense and the same intelligence that you would employ 
in determining any other important matter that you have occasion to de- 
cide in the course of your everyday life. 

You will render a separate verdict on Count One, housebreaking; 
Court three, petit larceny; and Count Four, rape. In other words, there 
will be three verdicts. In each instance your verdict may be either guilty, 
not guilty, or not guilty by reason of insanity; and when it comes to rape, 
if your verdict is guilty, you may or you may not add a recommendation 
for the death penalty. Whether you should do so or not is entirely in your 
discretion in consideration of all of the facts and circumstances, and the 
recommendation, as I said before, can be added only if all of you are 
unanimous in favor of it. 

As of course you understand, your verdict must be reached by 
unanimous vote. 

Are there any objections or suggestions ? 

MR. FLANNERY: No, Your Honor. 

THE COURT: Have you any ? 

MR, LEVIN: May we approach the bench? 

(AT THE BENCH): 

MR. LEVIN: One, I request the Court to instruct the jury on lesser 


included offense with respect to the rape charge. 
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THE COURT: Denied. 

MR. LEVIN: Two, I request the Court to instruct the jury that if 
they find that the defendant is of unsound mind or insane, that they there- 
fore should disregard his confession. | 

THE COURT: That is denied. 

MR, LEVIN: I take exception to that part of Your Honor's s charge 


which told the jury that the corroboration must not be proved beyond a 
reasonable doubt. | 
THE COURT: Very well. 
MR. LEVIN: I take exception to that part of Your Honor" s charge 
consisting of a detailed review of the evidence. | 
THE COURT: Very well. 
MR. LEVIN: It was not necessary in this case, is the point of the 
defendant. 
THE COURT: That is for me to decide. You cannot take an excep- 
tion to that. You are just stultifying yourself. 
MR. LEVIN: I take exception to that part of Your Honor’ s review 
of the issue of insanity evidence, on the basis that it eter -empha- 
sized the weak points. | 
THE COURT: Very well. 
* * oe 
2:45 p.m. 
(The following proceedings were had at the bench, out of the pres- 
ence of the jury, counsel for both sides, and the defendant): | 
THE COURT: Under the heading of the Hughes case, the Court had 
received the following note from the jury, "Your Honor, may we have the 
confession of the defendant that was given to the police,” and, accordingly, 
is sending Government Exhibit No. 8, the statement to the police, into the 


jury room. 


JURY VERDICT 
9:55 p/m 

THE COURT: You may bring in the jury. 

(The jury resumed the jury box). 

THE DEPUTY CLERK: Will the foreman of the jury please rise. 

(The Foreman, Juror No. 11, stood). 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
a verdict ? 

THE FOREMAN: Yes, we have. 

THE DEPUTY CLERK: What say you of the defendant, Samuel M. 
Hughes, as to Count 1 of the indictment, housebreaking ? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: What say you of the defendant, Samuel M. 
Hughes, as to Count 3 of the indictment, larceny ? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: What say you of the defendant, Samuel M. 

Hughes, as to Count 4 of the indictment, rape ? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: Will the members of the jury please rise. 

Members of the jury, your foreman states that you find the defend- 
ant, Samuel M. Hughes, guilty on Counts 1, 3 and 4 of the indictment; this 


is your verdict, so say you each and all. 


* * * 


[Filed Feb. 20, 1962] 
JUDGMENT AND COMMITMENT 


On this 20th day of February, 1962 came the attorney for the gov- 
ernment and the defendant appeared in person and by counsel, Joseph 
Levin 

IT IS ADJUDGED that the defendant has been convicted upon his 
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plea of not guilty and a verdict of guilty of the offense of Violations of 
Title 22, D. C. Code, Sections 1801, 2202, and 2801 as charged in counts 
one, three and four and the court having asked the defendant whether he 
has anything to say why judgment should not be pronounced, and no suf- 
ficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as chareyd and con- 
‘victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a periodof Ten (10) Years to Thirty (30) Years on count 
four (4); Five (5) Years to Fifteen (15) Years on count one (1); One (1) 
Year on count three (3); said sentences to run consecutively. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ Alexander Holtzoff | 
United States District Judge 


[Filed Feb. 21, 1962] 
NOTICE OF APPEAL 
Name and address of appellant -- Samuel Mayo Hughes, 521 Quack- 
enbos St., NW, Wash., D.C. 


Name and address of appellant's attorney -- Pro Se. 


Offense -- Rape, Housebreaking, Petty Larceny. 

Concise statement of judgment or order, giving date | and any sen- 
tence -- 2/20/62 Consecutive Sentences 10 to 30 years, 5 to 15 years, 
1 year. Effect: 16 to 46 years. : 

Name of institution where now confined, if not on bail -- D.C. Jail. 

I, the above-named appellant , hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 
Date: 2/20/62 /s/ Samuel Mayo det Appellant 

/s/ Pro Se, Attorney for Appellant. 
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BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,888 


SAMUEL M. HUGHES, 


Appellant, 


v. 
UNITED STATES OF AMERICA, 


Appellee. 


Appeal from Judgment of the United States 
District Court for the District of Columbia 


United States Court cf Appeals 
for Sc District of Cotesia Cirnuit 707 Munsey Building 

en rrs Washington 4, D.C. 

FILEE WAY 1<: 1962 Attorney for Appellant 


EDGAR T. BELLINGER 


(Appointed by this Court) 


pk M Alico? 


CLERK 


QUESTIONS PRESENTED 


In the opinion of appellant the following 
questions are presented: 

(1) Are damaging oral and written confessions 
elicited to support the guilt of an accused resulting 
from a process of inquiry during arrest and before 


presentment before a committing magistrate, admissible? 


(2) Is reversible error committed, when the 


trial court fails to charge the jury as to the voluntari- 
ness of confessions and the effect of the issue of 

insanity thereon although requested to do so and instead 
charges that the confessions were voluntary and reliable? 

(3) Is the mere fact of a report to the 
police sufficient corroboration to justify conviction 
of rape? 

(4) Where the trial court's charge may be 
fairly said to be coercive on the jury as to the facts 
determinative of guilt, is reversible error committed? 

(5) Is the testimony of a private psychia- 
trist employed by the government and not appointed by 
the court pursuant to statutory procedures admissible, 
especially when it is based on an interview of an 
accused, unrepresented by counsel, the day after arraign- 


ment? 


| 
(6) When the evidence of insanity is so 
overwhelming that a reasonable mind must have a 


reasonable doubt as to the accused's mental responsi- 


bility, is a directed verdict of not guilty by reason 


of insanity required? 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,888 


SAMUEL M. HUGHES, 
Appellant, 
Vv. 
UNITED STATES OF AMERICA, 


Appellee. 


Appeal from Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was indicted in the court below 
for housebreaking, larceny and rape (22 D.C. Code 
8 1801, 2202, 2801) (J.A. 1). Jurisdiction was 
vested in that court by virtue of 11 D.C. Code 8 306 


and 24 D.C. Code § 401. He was convicted and sentenced 


to a term "of Ten (10) years to Thirty (30) years on 


Count Four (4); Five (5) years to Fifteen (15) years 
on Count One (1); One (1) year on Count Three (3); 
said sentences to run consecutively" (J.-A. 178-179) . 

The day following sentencing appellant filed 
a Notice of Appeal to this Court (J.A. 179). Juris- 
diction is vested herein by virtue of 28 U.S.C. 8 1291. 

| 
STATEMENT OF THE CASE 
| 

On May 11, 1961, Grace Carol Talmadge lived 
in a ground floor apartment with her nine year old 
daughter (J.A. 5). Before going to bed in the evening 
she took a bath, and then sorted clothing for an hour 
or two, during which time she "may have been" in her 
night clothes (J.A. 24). She went to bed around 12:30 
to 1:00 o'clock (J.A. 5). Thereafter she awoke to find 
aman standing over her with a knife in his hand. He 
got on the bed and assaulted her (J.A. 6). He then 
went out the bedroom door saying if she made any noise, 
he would cut her throat (J.A. 7). 

Some time later, around 3:05 a.m., she got up 
and found the front door of the apartment open (J.A. 8, 
27). She also discovered that $22.00 was missing from 
her pocketbook (J.A. 9). At around 4:30 a.m. she called 


the police (J.A. 26). Thereafter, at about 5:00 or 


6:00 o'clock she was taken to D.C. General Hospital for 
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an examination. She suffered no lacerations or bruises 


(J.A. 25). She was examined by a doctor, and smears 
were taken which proved to be negative. There was no 
sign of recent violence on her person (J.A. 48). 

During their investigation at the apartment, 
the police discovered latent fingerorints on the in- 
side of the screen of the bedroom window which had been 
painted about three days before (J.A. 30). These 
fingerprints were subsequently identified as appellant's 
(J.A. 35). 

Upon receipt of the information that the 
fingerprints found at the scene matched those of 
appellant, the police went to his home and placed him 
under arrest at 2:25 e.m., on May 26. They took him 
to Police Headquarters, arviving about 5:13 a.m. (J.A. 14). 
In the police cruiser "He wes told that he did not have 
to make any statement whatsoever because if he did it 
could be used against him; that we had enough in- 
formation at the time so he could be charged in that; 
that he had to realize there was something that brought 
the police to him to be arrested" (J.A. 15). 4t Police 
Headquarters appellant was asked if he "Would like to 
talk to /the police officer7 about it" and he said he 
would. He was then booked, searched, and taken to the 


Identification Bureau at 3:25 a.m. (J.A. 15}. At the 


a3 


Identification Bureau he was “interrogated" by two 


officers (J.A. 37). One officer said "You know you 


| 
are being charged with rape and housebreaking. Now 


if you want to explain to me just what happened and 
why it happened, I will listen to you." Appellant 
purportedly then stated that he broke into the woman's 
house and took her money but did not rape her. He 
stated he found twenty or twenty-one dollars in bills 
in a pocketbook which he took and then left by going out 
the front door. The police then took a written) state- 
ment from appellant which was begun at 3:45 a.m, and 
completed at 4:05 a.m. (J.A. 15-16) | 

Mrs. Talmadge came to Police Headquarters 
"a little after’ 5:00 a.m. The police officer asked 
appellant "if he was willing to apologize to the complain- 
ant and he said he woulda" (J.A. 42-43). At 5:35 a.m, 


appellant told her "I took your money and I want to 


apologize" (J.A. 47). At 10:00 a.m. appellant) was taken 


before the United States Commissioner where he was 
charged with housebreaking (J.A. 43, Record - Commissioner's 
Proceedings). | 
On June 6, 1961 appellant was indicted for 
rape, housebreaking with intent to commit assault, house- 


breaking with intent to steal, and larceny (5 .A, 1). 


Appellant was arraigned on June 9 with one "L. A. Harris" 
| 
lps | 


appearing as his counsel (J.A. 2). The next day at 
the jail he was interviewed by Dr. Albert E. Marland, 

a private psychiatrist, at the request of the Office 
of the United States Attorney (J.A. 139). On June 30, 
appellant was again arraigned, and new counsel entered 
his appearance (Record - Plea and Appearance Praecipe). 
On July 14, appellant was committed to St. Elizabeth's 


Hospital for a mental examination pursuant to 24 D.c. 


Code 8 301 upon the motion of his counsel (J.A. 2-3). 


On October 12, 1961, the Superintendent of St. 
Elizabeth's Hospital reported that appellant was 
competent to stand trial and “that he is suffering from 
a mental disease now and was suffering from mental 
disease on or about May 11, 1961, and the criminal 
offense with which he is charged, if committed by him, 
was a product of this disease." (J.A. 3-4). On 
February 13, 1962 appellant's trial began (J.A. 4). 

At the trial, Grace Talmadge testified as to 
the events of May 11, 1961 (J.A. 5-10). She stated that 
she had never been able to identify the person who 
entered her apartment (J.A. 24). After a hearing out 
of the presence of the jury, the court ruled that the 
police had probable cause to arrest appellant without 


a warrant and that the arrest was valid (J.A. 23). 
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The court previously had ruled that there was te 
violation of the Mallory rule (J.A. 12). Thereafter 
the government introduced into evidence appellant's 
oral and written confessions as well as the statement 


of apology to Mrs. Talmadge at Police Headquarters 


(J.A. 36-47). | 
Appellant introduced the defense of insanity 

by calling four psychiatrists and one psychologist 

from St. Elizabeth's Hospital (J.A. 50-135). Dr. Tavid 

J. Owens, Clinical Director at the hospital, testified 

that appellant was "suffering from a mental disease" on 

the date of the crime as well as when at the hospital 

(J.A. 52-53). He identified the disease as " psychoneurotic 

reaction of an obsessive compulsive type", and stated 

that the charges pending against appellant, if eommtced, 

were the product of appellant's mental disease (J.A. 53-56). 
Dr. Dorothy S. Dobbs, the assistant chief of 


the maximum security division at the hospital, testified 


that appellant was suffering from a mental diséase both 
on the date of the crime and at the time of the staff 
corference at the hospital. She identified this as 
"obsessive compulsive reaction", and gave her dpinion 
that the housebreaking and rape were products of 


appellant's mental condition. She could find no con- 


gwection between his condition and the larceny (J.A.68-70) . 


es 


Dr. Brigitte M. Julian, a staff psychiatrist 


at the hospital, testified that appellant was suffering 
from a mental illness on the date of the crimes and at 
the occasion of the staff conference and had been for 

a long period of time. She designated appellant's 
illmess as "obsessive compulsive reaction with associated 
features" and expressed the opinion that appellant was 
"much more malignantly ill" and that, if not treated, 

his symptoms would end up ‘in a flagrant psychosis" 

(J.A. 78-81). She then stated that “there was a direct 
causal relationship between the mental illness the patient 
has been suffering from and the crime" (J.A. 82). 

Dr. Albert Hamman, a psychiatrist employed in 
the John Howard Pavillion at the hospital, testified that 
appellant was suffering from a mental disease on the date 
of the crimes and at the time of the staff conference. 

He designated the disease as “obsessive compulsive 
reaction with disassociative features", and etated that 
appellant's conduct was "most likely" the product of his 
mental disease (J.A. 97-101). 

Dr. Eugene C. Stammeyer, a staff psychologist 
at the hospital in charge of the psychological services 
on the John Howard Pavillion, testified that appellant 
was suffering from a mental disease at the time of the 


crimes and the staff conference. He classified the 


me 


disease as ‘psychoneurotic reaction, obsessive com- 
pulsive type". He"couldn't state a definite opinion" 
as to whether or not the crime was the product bf the 
mental disease (J.A. 110-116). 

In rebuttal, the government called a private 
psychiatrist, Dr. Albert E. Marland (J.A. 136). 
Appellant's objection on the basis that the doctor was 
not appointed by the court and that appellant was not 
represented by counsel at the time was overruled 
(J.A. 140-141). Dr. Marland testified that he saw 
appellant on June 10, November 24, and very briefly on 
December 7 (J.A. 139). He stated that in June ap- 
pellant "denied that he had ever had any sex aiffi- 
culties whatsoever" and that the second time appellant 
told him he had "difficulties since the age of fourteen 
in being what he called a peeping tom, a voyeur, a 
looker." He then testified that he felt appellant 
told him the truth the first time but the second time 
was ‘well coached", and expressed the opinion that 
appellant was not "psychotic" but was "malingering" 
(J.A. 142). Based upon his "experience as a member of 


the Mental Health Commission, an arm of this Court’, he 


asserted that appellant "would not have been committed 


had he come before our commission” (J.A. 144-145). 


Jee 


The Government then called four employees of 
the Post Office Department who had worked with appellant 
during his 18 months employment there. All expressed 
the opinion that he was of sound mind (J.A. 151-158). 

Appellant then moved for a judgment of 
acquittal which was denied, as was his motion for a 
Girected verdict of not guilty by reason of insanity 
(J.A. 158-159). The government voluntarily dismissed 


Count 2 of the indictment (housebreaking with intent 


to commit an assault)(J.A. 160). 


Following the court's charge to the jury 
(J.A. 160-176), appellant made various requests and 
exceptions to the charge which were denied (J.A. 176-177). 
Appellant was thereafter found guilty on the remaining 
three counts but the jury did not recommend the death 
penalty (J.A. 178). 

The next day appellant was sentenced to a term 
of imprisonment of 10 to 30 years on Count 4 (rape), 
5 to 15 years on Count 1 (housebreaking) and 1 year on 
Count 3 (petty larceny) - to be served consecutively 


(J.A. 178-179). This appeal followed (J.A. 179). 


Procedure 


Code provides in part: 


STATUTES AND RULES INVOLVED 


Rule 5(a) of the Federal Rules of Criminal 


provides in part: 


" os. . any person making an arrest 
without a warrant shall take the arrested 
person without unnecessary delay before 
the nearest available commissioner or! be- 
fore any other nearby officer empowered 
to commit persons charged with offenses 
against the laws of the United States. 

* *& *" i 


Title 4, Section 140 of the District of Columbia 


"The several members of the police 
force shall have power and authority to 
immediately arrest, without warrant, 

. « «, but such member of the police force 
shall immediately, and without delay, 

upon such arrest, convey in person such 
offender before the proper court. . ." 


Title 24, Section 301 of the District of Columbia 


Code provides in part: 


"(a) Whenever a person is arrested, 
indicted, charged by information, or is 
charged in the juvenile court of the 
District of Columbia, for or with an | 
offense and, prior to the imposition of 
sentence or prior to the expiration of 
any period of probation, it shall appear 
to the court from the court's own 
observations, or from prima facie evidence 
submitted to the court, that the accused 
is of unsound mind or is mentally in- 
competent so as to be unable to understand 
the proceedings against him or properly 
to assist in his own defense, the court 
may order the accused committed to the 
District of Columbia General Hospital 
or other mental hospital designated by 
the court, for such reasonable period 

| 
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as the court may determine for 
examination and observation and for 
care’ and treatment if such is necessary 
by the psychiatric staff of said 
hospital. * * *" 


Title 18, Section 4244 of the United States Code 


provides: 
"Mental incompetency after arrest and before trial 


Whenever after arrest and prior to 
the imposition of sentence or prior to 
the expiration of any period of probation the 
United States Attorney has reasonable cause 
to believe that a person charged with an 
offense against the United States may be 
presently insane or otherwise so mentally 
incompetent as to be unable to understand 
the proceedings against him or properly 
to assist in his own defense, he shall 
file a motion for a judicial determination 
of such mental competency of the accused, 
setting forth the ground for such belief 
with the trial court in which proceedings 
are pending. Upon such a motion or upon 
a similar motion in behalf of the accused, 
or upon its own motion, the court shall 
cause the accused, whether or not pre- 
viously admitted to bail, to be examined 
as to his mental condition by at least 
one qualified psychiatrist, who shall re- 
port to the court. For the purpose of 
the examination the court may order the 
accused committed for such reasonable 
period as the court may determine to a 
suitable hospital or other facility to be 
designated by the court. If the report 
of the psychiatrist indicates a state 
of present insanity or such mental in- 
competency in the accused, the court shall 
hold a hearing, upon due notice, at which 
evidence as to the mental condition of the 
accused may be submitted, including that 
of the reporting psychiatrist, and make a 
finding with respect thereto. No state- 


ment made by the accused in the course 

of any examination into his sanity or'| 
mental competency provided for by this 
section, whether the examination shall be 
with or without the consent of the ac¢used, 
shall be admitted in evidence against; the 
accused on the issue of guilt in any | 
criminal proceeding. A finding by the 

judge that the accused is mentally competent 
to stand trial shall in no way prejudice 

the accused in a plea of insanity as a 
defense to the crime charged; such finding 
shall not be introduced in evidence on that 
issue nor otherwise be brought to the! notice 
of the jury. Added Sept. 7, 1949, ¢c.' 535, 

g 1, 63 Stat. 686." 


STATEMENT OF POINTS 


(1) The oral and written confessions) elicited 


to support the conviction during a process of ihquiry 


between arrest and presentment before a committing magistrate 


were inadmissible. 
(2) The trial court erred in failing, to instruct 


the jury as to the effect of insanity on the voluntariness, 


| 
weight and reliability of the confessions. 


(3) The mere fact of the report to the police 


was insufficient corroboration of the corpus delecti 


to support the conviction forrape. | 
(4) The trial court's discussion of the facts 
in its charge to the jury in the light most favorable 


to the prosecution was prejudicial and erroneous. 


(5) The testimony of the psychiatrist privately 
employed by the government who interviewed the accused 
the day after arraignment when he was not represented 
by counsel was inadmissible. 

(6) The overwhelming evidence of insanity 
required a directed verdict of not guilty by reason of 


insanity. 
SUMMARY OF ARGUMENT 


When the police officers arrested appellant 
without a warrant but with sufficient information to 
charge him with crime, and yet did not bring him before 
a committing magistrate until after a process of inquiry 
elicited damaging oral and written statements necessary 
for conviction, such statements were inadmissible under 
the MceNabb-Mallory rule. 

It was error for the trial court to fail to 
instruct the jury as to the effect of insanity on the 
voluntariness, reliability, and weight of the confessions, 
especially when requested to do and most especially when, 
instead, it charged that the confessions were voluntary 
and reliable. 


The mere fact of a report to the police is not 


sufficient corroboration of the corpus delecti to justify 


conviction of rape. This is especially so when the 


ek 


government fails to call a witness to supply and to 


elicit from another witness relative and important facts 


bearing thereon. | 

The court's discussion of the facts in a light 
most favorable to the prosecution and in a manner be- 
littling the defense amounted to coercion on the jury -- 
especially in discussing the psychiatric testimony. 

Where the government has information or believes 
that an accused has a mental disease or that inganity will 
be an issue at the trial, it is duty-bound to follow the 
procedures laid down by Congress for the proper examination 
of such persons. The failure to follow the statutory 
procedures, the employment of a private psychiatrist in- 
stead to interview the accused the day after arraignment 
when he was not represented by counsel rendered’ the 
testimony of the psychiatrist inadmissible. , 

Where the testimony of four psychiatrists and 
a psychologist overwhelmingly established that appellant 
was suffering from a mental disease and that the alleged 
sexual crimes were a product thereof, a directed verdict 
of not guilty by reason of insanity was required. The 
testimony of the government's sole psychiatrist that 
appellant was a malingerer, especially when it was based 
upon appellant's denial of sexual difficulties when in- 
terviewed in jail the day after arraignment, was in- 


sufficient to negate the existence of a reasonable doubt 


as to sanity. 
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ARGUMENT 
i 


The Admission of Appellant's Oral and Written 


Statements Was Errceneous 


Appellant was arrested in his home at 2:25 a.m. 
He was taken to Police Headquarters where he arrived at 
3:13 a.m. (J.A. 14). He was booked, searched, and then 
taken to the Identification Bureau (J.A. 38-39). Rather 
than being taken before a committing magistrate, he was 
there "interrogated" by two officers (J.A. 37). One 
officer testified: "It was explained to him that he 
was there in connection with a housebreaking and a rape 
which occurred on 14th Street, Northwest, earlier that 
month. He then was told that we had certain evidence 
that led us to him and that is why he was arrested." 
"at that time he said, 'All right, I did it'" (J.A.44)1/ 
Thereafter, in response to a series of questions, ap- 


pellant made damaging oral statements (J.A.39-41). 


1/ The other officer testified "...I took him up to the 
I@entification Bureau, and at that time I advised 
him of his charge again, that he didn't have to make 
a statement but that if he wanted to tell us what 
happened I would listen to him. He said, 'I did 
£60" (5 Re BO) x 


Following this procedure, the police st412 did 
not take appellant before a committing aasliapbare but 
instead procured a written seubenanon se’ When the written 
confession was completed, the police delayed still further 
by summoning the complaining witness for a confrontation 
with appellant although she had previously set forth her 
inability to describe her assailant (J.A. 24). /It was then 
suggested to appellant by the police that he apologize to 
her, which he did, and which apology was duly placed into 
evidence through the testimony of the complaining witness 
and both police officers (J.A. 43,47,24). It was not until 
10:00 a.m. that appellant was taken before a committing 
magitrate (J.A.43). 

In Mallory v. United States, 354 U.S. 449, 453, 
455 (1957), the Court stated the rule as " Provisions 
relating to Rule 5(a) contemplate a procedure that allows 
arresting officers little more leeway than the Anterval 
between arrest and the ordinary administrative steps re- 
quired to bring a suspect before the nearest available 


magistrate" and "...the delay must not be of a nature 
| 


The damaging effect of this written confession is 
apparent alone from the fact that the jury, after 
beginning deliberations, requested it (See J.A. TT ie 


to give opportunity for the extraction of a confession." 
Clearly the delay led to the extraction of a confession. 
These confessions were necessary for appellant's convic- 
tion. No other evidence was introduced to connect him with 
the crimes other than the existence of his fingerprints 
not inside the apartment, but on the window screen. It 

is thus apparent that the procedure followed here was a 
"yrocess of inquiry" which not only lent itself to, but 
completely succeeded in, "eliciting damaging statements 

to support the arrest and ultimately /appellant's7 guilt." 
Mallory v. United States, supra, page 454. 

The police stated that they had sufficient evi- 
dence to charge appellant without such confessions or 
statements (See J.A. 15). If this were so, then they should 
have taken appellant before a committing magistrate immed- 
iately as required. Compare 4 D.C.Code 8140. Accordingly, 
the interrogation could have no purpose other than to 
"elicit damaging statements." Clearly there was "unneces- 


sary delay" as there is no assertion that a committing magis- 


trate was not available.2/ Such conduct amounted to a clear 


violation of the spirit and intent of the McNabb-Mallory 
rule, and none of appellant's statements should have been 


admitted into evidence. 


37 See Akowskey v, United States, 81 U.S.App.D.C. 353, 
158 F.2d 649, 650 (1946) wherein it was set forth that 
"both by law and practice" application for a hearing 
might be made "at any hour" to a committing magistrate; 
and Jackson v. United States, 109 U.S.App.D.C. 233,285 
F.2d 675 (1960) where a hearing was afforded on a Sunday. 
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i, 
The Court's Charge to the Jury as _to 
the Confessions was Erroneous 


The Court below failed to charge the jury 
properly on the issue of the voluntariness of the con- 
fessions and the effect of insanity thereon. Appellant's 


request for instructions in this regard were denied 


(J.A. 177), even though the trial court previous ly stated 


that it was willing to do so (See Tr. 210). In fact, the 


Court instructed the jury that confessions were | voluntary 


and reliable. After relating each of appellant!s oral ad- 
| 


missions and after reading his written confession, the 
| 

"Now, the law admits a confession in 
evidence if it is freely and willingly 
made -- and there is no contention | that 
these statements were made otherwise than 
freely and willingly -- because human 
experience shows that a confession) freely 
and willingly made is likely to be! reliable. 
Ordinarily, a person does not admit that 
he has committed a crime unless that ad- 
mission is true." (J.A. 170) 


court said: 


In light of the special importance of the confessions, 


namely, that they were essential for conviction, the emphasis 


on the confessions in the charge, this instruction of the 


court, and the failure of the court to instruct. the jury 


that there was an issue of voluntariness because of evi- 


| 
dence of insanity, there was a denial of due process. 
| 


cf. Blackburn v. Alabama, 361 U.S. 199 (1960) 
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Appellant does not contend that his confessions 
should have been excluded as a matter of law because of 
the evidence of insanity, but says this issue should have 
been submitted to the jury under proper instructions. As 
stated by this Court in McAffee v. United States, 72 App. 
D.C. 60, 111 F.2a 199, 204 (1940), cert. denied, 310 U.S. 
643 (1940): 

"The rule generally prevailing is that, 
in _ absence of total insanity, neither 
the voluntary character of a confession 
nor its admissibility is affected by 
the mental instability of the person 
making it. Thatcondition is one for 
the consideration of the jury in deter- 
mining the weight or the effect to be 
given to the confession." 

Accordingly, the failure to give the jury appropriate 
instructions in this regard was reversible error. 
TIL. 
There Was Insufficient Corroboration of Rape 

The testimony of the complaining witness must 
have corroboration. This has been held to require evi- 
dence showing the “circumstances surrounding the parties 
at the time were such as to point to the probable guilt 
of the accused, or, at least, corroborate indirectly the 


testimony of the prosecutrix." Ewing v. United States, 77 


U.S.App.D.C. 14, 135 F.2d 633, 635, (1942) citing Kidwell 


v. United States, 38 App.D.c. 566, 573 (1912). 


In the case at bar such evidence was totally 


lacking. The medical examination conducted a few hours 


aS 


after the alleged attack was negative, and the evidence 
further showed the absence of bruises, scars, or any 

marks upon the person of the complaining witness. The 
prosecutrix herself was unable to supply any identification 
of her alleged attacker or his clothing. The Government 
did not even call the complaining witness's daughter for 
corroborating evidence even though she allegedly was present 
during the entire time before, during, and after the alleged 
incident. Bven the police officer who first arrived at the 


apartment at 4:45 a.m. did not testify as to her appearance 
or nervous or physical condition (J.A. 28-29). | 

Clearly here the evidence not only failed to 
supply the required corroboration but affirmatively 


supported a contrary conclusion. Compare Walker 'v. United 


States, 96 U.S.App.D.C. 148, 223 F.2d 613 (2955). 


IV. 


The Court's Charge to the Jury was Improper 
By Virtue of 1ts Comments on the Eyidence 


The court's review of the evidence iniits charge 
prejudiced the defense. In Quercia v._United States, 289 
U.S. 466 (1933), the Supreme Court expressed the rule as 


"The judge may not, however, usurp, 

the functions of the jury3 and if his 
instructions may fairly be said to have 
been coercive upon the jurors in their 
consideration of facts determinative of 
thdarconclusion upon the question of 

guilt, the charge is erroneous, even 
though in form it is an expression) of the 
court's opinion and the jurors are! told 
that, after all, they are to determine the 


facts." 
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Herein the court's review of portions of the evidence in 
a light most favorable to the Government must have been 
“eoercive upon the jrrors." 

After stating the necessity for corroboration, 
the court followdd with a statement that the fact of a 
prompt complaint alone could be considered sufficient 
corroboration and "And, in this case, it appears that that 
very same night or morning on which the rape occurred the 
victim complained to the police. Testimony to that effect 


was given not only by her but by members of the Police 


Department." (J.A. 167) This was tantamount to instruct- 


ing the jury that there had been a rape and there was 
sufficient corroboration. 

In reviewing the evidence of insanity the court's 
charge placed heavy emphasis on the strong points of the 
Government's evidence and belittled that of the defense. 
Four psychiatrists and one psychologist from the staff of 
St. Elizabeths Hospital testified that appellant suffered 
from a mental disease and as to its productive effect in 
relation to the chazes. The court briefly disposed of the 
testimony of one psychiatrist (Dr. Owens) in its most un- 
favorable aspects and then referred to the others: 

‘the other experts from St. Elizabeths 
Hospital who were called as witnesses in 
behalf of the defendant were subordinate 

to Dr. Owens. Their testimony was sub- 
stantially of the same pattern as that given 
by Dr. Owens, with two exceptions. Dr. 
Hamman stated he really did not know much 


about the defendant and that he did not 
know what the defendant's mental condition 


mak 


| 
ah 
was at the time of the alleged crime. 
Dr. Stammeyer, who is a2 psychologist 
and not a psychiatrist and not a physi- 
cian, stated that he could not give a 
definite opinion as to whether the crime 


was the product of a mental disease. 
(J.A. 174) 


This was followed with comments that none of these experts 
examined appellant "until October, five months after the 
crime and almost three months after he was admitted to 


the hospital." (J.A. 174) It was then observed that the 


ward attendants did not observe anything abnormal. This 


effectively demolished appellant's insanity defense. 
Following this the court reviewed the testimony 
of Dr. Marland (the Government's only payontaewis expert ) 
pointing out that the doctor “is a member of the Commission 
on Mental Health for the District of Columbia and has been 
such a member since 1938" (J.A. 174), and after speci- 
fying the dates of Dr. Marland's examinations of appellant, 


stated "The first occasion was within a month after the 


date of the crime; whereas, the members of the staff of 
St. Elizabeths Hospital who testified at this trial did 


not examine the defendant until five months after the crime 


47 Dr. Hamman affirmatively testified that appellant did 

have a mental disease at the time of the crime and 
denominated it "excessive compulsive reaction with 
dissociative features" (J.A. 99-100). In explaining 
his testimony that appellant's conduct was "most 
likely" the product of the disease, he discussed voyeur- 
ism generally and said, "I am talking generally now be- 
cause I really don't know that much about this patient. 
*** I believe in this case the defense mechanism broke 
down, which was going to happen eventually. This would 
have happened to this man sooner or later. ***"(J.A.101) 
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was committed.” (J.A. 174-175) The jury was then in- 
formed that Dr. Marland had said that appellant was a 
malingerer and "could not have been committed civilly 
to St. Elizabeths as a person who is mentally i11 and 
that the Commission on Mental Health would not have so 


committed him if his case had come before the Commission." 


(oR 175)! The jury was thus left with the impression 


that the test of civil commitment and criminal responsi- 
bility were the same, and were accordingly implicitly 
instructed that the Mental Health Commission, experts in 
this field and an arm of the court, would not find appellant 
suffering from a mental disease. The charge having im- 
plied an improper standard of mental responsibility and 
having "coerced" the jury was erroneous. Compare Blunt 
v. United States, 100 U.S.App.D.C. 266, 244 F.2d 355 
(1957). 
Vv. 

The Admission of the Testimony 

of the Government's psychiatrist 

Was Erroneous 

On June 6, 1961, appellant was indicted (J.A.1). 

On June 9, he was arraigned (J.A. 2). On June 10, he was 
interviewed by Dr. Albert E. Marland, a private psychia- 


trist, at the instance of the Office of the United States 


B7 It is the court which commits insane persops civilly 
and not the Commission. Sec. 21 D.C.Code $311-315. 
See also J.A. 138. 
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Attorney (J.A. 138-139). He was then not represented 


by counsel (See J.A. 2, wi) / 


In Edmonds v. United States, 104 U.S.App.D.C. 


144, 260 F.2d 474, 478 (1958) a completely different pro- 


cedure was envisioned and suggested: 


"Ags to whether it is proper for the 
prosecution to have psychiatric examina- 
tions of the accused made on its own 
authority, rather than proceeding by 
authority of the District Court under 
statutory procedures, we express no view. 
We think, however, that, if such an 
examination is made, the better practice 
would be to obtain the consent of defense 
counsel and if, as here, the accused is 
without counsel, to let him retain! counsel 
or have counsel appointed for him before 
proceeding with the examination. See Leyra 
v. Denno, 1954, 347 U.S. 556, 561,; 74 S.Ct. 
716, 918 L.Ed. g48." 


It would seem that if the public interest is to 

be served, as well as the rights of an accused protected, 
a complete, thorough, and impartial examination of an 
accused's mental state should be had where insshity is or 
will be a critical issue at trial. See Winn v. United 
States, 106 U.S.App.D.C. 133, 270 F.2d 326 (1959). It would 
appear that this can be best achieved medically under 
clinical conditions. This is the implicit intent of Con- 
gress. In providing for instances where it "appears" that 
an accused “is of unsound mind or is mentally incompetent, " 
67 it is also of note that the Government did not supply the 

defense with a copy of Dr. Marland's report |(J.A. 136) nor 


was his name included in the list of prospective wit- 
nesses required in capital cases (Record-witness list). 
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Congress provided that the court might commit the 


accused "to the District of Columbia General Hospital 


or other mental hospital...for examination and observa- 


tion" (Emphasis supplied). 24 D.c.Code 8 301L/ 


It would further appear that the procedure em- 
ployed by the Government herein was in violation of the 
duty imposed by 18 U.S.C. § 4244 where it is stated "when- 
ever...the United States Attorney nas reasonable cause to 
believe that a person charged with an offense_may be 
presently insane..., he shall file a motion for a judicial 
determination of such mental competency of the accused, 
yeaah Zemphasis supplied/ Surely if the Government had 


sufficient information to warrant its employing a private 


7/7 Compare With 18 U.S.C. § yohh, where it is stated "For 
the purpose of the examination the court may order the 
accused committed...to a suitable hospital or other 
facility to be designated by the court." 


8/ See Statement in House Report No. 1319 (1949 U.S.Code 
Congressional Service 1928) accompanying S. 936 wherein © 
it is said: "***The importance of uniform treatment 
is thus made apparent. ***The first section of the 
pending bill (numbered sec. 4244) formalizes the court 
procedure for accused persons whose mentality somes 
under suspicion by providing for a psychiatric examina- 
tion, report thereof to the court, hearing upon notice 
and a judicial finding. The accused's-rights are pro- 
tected by the added provision that his (or her) state- 
ments at such hearing shall not be admitted in evidence 
at any subsequent criminal proceeding." 


psychiatrist to examine appellant, it must have had such 


"reasonable cause" which required the filing of the motion 
for a "judicial determination" and examination in "a suit- 
able hospital or other facility." | 

Since the Congress has carefully and explicitly 
laid down the procedure and safeguards for examination of 
accused persons suspected of being insane, evidence pro- 
cured outside of and in contravention of its eos is in- 
admissible. Accordingly, appellant's timely objection to 


Dr. Marland's testimony should have been sustained. 


Vi. 


The District Court Should Have Directed 
a verdict of Not Guilty by Reason or insanity 


If at the close of the evidence, 2 reasonable 
mind must necessarily have had a reasonable doubt as to 
the sanity of the accused, a directed verdict of not guilty 
by reason of insanity is required. Isaac Vv. United States, 
109 U.S.App.D.C. 34, 284 F.2d 168 (1960). The evidence 
of insanity herein was overwhelming. Each of the four 
psychiatrists and the psychologist from St. BLizabeths 
testified that appellant suffered from a mental disease -- 


" 


a disease denominated as 4 psychoneurotic reaction of 
an obsessive compulsive type" (J.A. 53). Taree psychia- 
trists affirmatively stated the sexual crimes were the 
products of this mental disease (ich BOs 18s 82). The 


fourth psychiatrist (Dr. Hamman) testified that the conduct 
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was "most likely" the product of the mental disease and 
that if he had not had the mental disease he would not 
have so acted (J.A. 101-102). The psychologist was unable 
to state a "definite opirion” as to the productivity 
CF he 116) = 

In the face of this overwhelming evidence the 
Government produced the testimony of Dr. Marland as its 
only expert. Dr. Marland did not deny that appellant 
suffered from the mental disease described by the other 


psychiatrists. He stated that appellant "isn't the type 


I would expect to be a peeping tom" (J.A. 144) oY and 


/ 
that psychoneurosis was not insanity (J.A. 143) 10/ He 
further did not deny that the crimes could be the product 
of a psychoneurosis. He explained that he didn't believe 


that appellant had "this urge to any appreciable degree" 
(g.a. 145)2)/, 


9 He previously admitted: however, that he could not say 
that there was a "definite type of person" who fell into 
the category cf a peeping tom (J.A. 144). 


10/ He did admit that psychoneurosis is a "mental disease 
if you wish to ‘look at it as emotions being part of 
the mind" (J.A. 144). 


11/ It seems apparent that the basis of Dr. Marland's testi- 
mony was that he preferred to pelieve appellant's de- 
nial of sexual difficulties in the first interview - 
this, in spite of his indication that a person in jail 
might not tell the truth. Any lack of cooperation 
on appellant's part at the first interview seems 
understandable in light of Dr. Marland's statement 
to appellant that he "was from the office" (of the 
U.S. Attorney) and nothing could be considered confi- 
dential (See J.A. 147). 
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Thus it is apparent that reasonable minds must 
| 


have had a reasonable doubt as to appellant's sanity. 
The jury must not arbitrarily disregard expert testimony 


and it "may not be upheld in arbitrarily convicting of 


crime." Douglas v. United States, 99 U.S.App.D.C. 232, 


259 F.2d 52, 59 (1956). 
CONCLUSION | 
Wherefore, it is respectfully submitted that the 


judgment of the district court be reversed. 
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